Justice Traynor and the Law of Contracts

STEWART MacauLay*®

In his twenty years on the Supreme Court of California Justice
Roger J. Traynor has become one of the country’s best known
state judges. A number of his contracts opinions have been ex-
hibited as prize specimens in casebooks and have been the subject
of discussion in the law reviews. His work in contracts excites all
this academic interest because he is willing, perhaps even eager, to
strike out in new directions, overturning and modifying old rules
and establishing new ones. A critical review of Justice Traynor’s
work in this area is appropriate at this time, since the innovations
of a famous judge tend to influence the development of the law
far beyond the boundaries of his own state.

The work of such an innovator can best be appraised by asking
what he is trying to accomplish by his lawmaking and then con-
sidering the appropriateness of his goals. Unfortunately for easy
analysis, Justice Traynor has not explained his design for Califor-
nia contract law fully.* As a result, one must pull his goals out of
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1. Justice Traynor’s contracts opinions cannot always be taken at face value. Some are
ingeniously technical and legalistic with almost no hint of the reasons for all the virtuosity.
See, e.g., Drennan v. Star Paving Co., 51 Cal.2d 409, 333 P.2d 757 (1958). Others simply
avoid arguing the difficult policy or technical points. See, e.g., D. L. Godbey & Sons Constr.
Co. v. Deane, 39 Cal.2d 429, 246 P.2d 946 (1952). Some clearly disclose his goals. See, e.g.,
Ward v. Taggart, 51 Cal.2d 736, 336 P.2d 534 (1959). However, his law review articles
are more revealing and indicate that he is very concerned with questions of purpose and
means. See Badlands in an Appellate Judge's Realm of Reason, 7 Utan L. Rev. 157 (1960);
Fact Skepticism and the Judicial Process, 106 U. Pa. L. Rev. 635 (1958); Some Open Ques-
tions on the Work of State Appellate Courts, 24 U. Cur. L. Rev. 211 (1957); Unjustifiable
Reliance, 42 Minn. L. Rev. 11 (1957); Law and Social Change in a Democratic Society,
1959 U. Irw. L.F. 230.

The Justice’s reticence is perhaps explicable on two grounds. First, he is only one of
seven judges on the Supreme Court of California, and he needs at least three concurring
votes for effective action. His colleagues may prefer legalism to blunt consideration of
policy. It is interesting to note that in several cases—Peterson v. Lamb Rubber Co., 54
Cal.2d 339, 350, 353 P.2d 575, 583, 5 Cal. Rep. 863, 871 (1960) (concurring opinion);
Trust v. Arden Farms Co., 50 Cal.2d 217, 236-37, 324 P.2d 583, 594-96 (1958) (separate
opinion); Gordon v. Aztec Brewing Co., 33 Cal.2d 514, 530-33, 203 P.2d 522, 532-39
(1949) (concurring opinion); Escola v. Coca Cola Bottling Co., 24 Cal.2d 453, 461-68,
150 P.2d 436, 440-44 -(1944) (concurring opinion)—Justice Traynor has advocated im-
posing absolute liability on manufacturers for injuries caused by their products rather
than having liability turn on negligence. In these opinions he has been most candid about
the policy choices involved. The Supreme Court of California has come within an inch of
adopting absolute liability in effect by embracing a sweeping res ipsa loqustur doctrine.
Yet none of his colleagues has joined in his position or even debated the policy issues in-
volved. On the other hand, in Drennan v. Star Paving Co., supra, Justice Traynor wrote
an opinion which in effect imposes absolute liability on subcontractors for mistakes in bids
even though the bid was withdrawn before acceptance by the general contractor. The
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his opinions and writings, seeking clues in the pattern of positions
he accepts or rejects either explicitly or implicitly. Of course, the
danger of reading too much into this material is great, and it would
be most surprising if Justice Traynor would agree with all my con-
clusions as to his purposes. It is necessary first to consider the ends
a lawmaker might try to achieve through contract law and then to
look for the pattern of choices, if any, that emerges from Justice
Traynor’s opinions in this area. After this is done, the question of
appropriateness remains.

I. Tuz Funcrions oF CoNTrRACT Law

It is helpful at the outset to set up some tentative categories of
goals and means of implementing them that a judge or legislator
might seek to attain through contract law.* An important goal in
this society is the achievement of the best balance of economic free-
dom and order. We seck the best proportion of (a) individual and
corporate freedom to make choices in the market to (b) govern-
mental action to promote general economic welfare.” Contract law
reflects this problem of proportioning.* Clearly, contract is a legal
device primarily designed to support the market institution; yet it
shows as well the impact of ideas of economic planning and control
apart from the market process. Further, within both the market
and nonmarket sectors divergent policies, or strategies of reaching
these goals, are sometimes pursued.

More particularly, it is a commonplace that contract law serves
to support the market system, but one can isolate usefully at least

opinion involved matchless legalistic argument but shunned any policy discussion. All six
of Justice Traynor’s colleagues joined in this opinion.

The second reason for the Justice’s technical emphasis to the exclusion of policy dis-
cussion is time pressure. Justice Traynor sits on a busy court, see Traynor, Some Open
Questions on the Work of State Appellate Courts, supra at 215, and neither lawyers nor law
teachers have offered much help to judges in determining the consequences of possible de-
cisions in contract matters or the values these consequences are to be judged by.

Even though one can explain the several levels of meaning in a Traynor opinion in
this way, whether or not his practice is justified is another difficult question and beyond
the scope of this article. See LLEweLLYN, THE CoMmoN Law Traprrion 135 (1960), for
one view. See also Walton Hamilton’s comments on Mr. Justice Brandeis’ opinions. Hamil-
ton, The Jurist’s Art, 31 Corum. L. Rev. 1078-84, 1088-89 (1931).

2. The goals and means suggested here are a development of the position taken in
Macaulay, Restitution in Context, 107 U. Pa. L. Rev. 1133, 1140-46 (1959).

3. “The most general objective of policy in our democratic society is twofold—freedom
with order . . . . But the nature of the problem comes out as soon as we ask, how much
freedom and in what connections and how much order and how it is to be achieved and
maintained ‘in a changing world.”” Knight, Economic Objectives in a Changing World,
in EconomMics AND PusLic Poricy 49, 50 (1955). See also Stigler, Prometheus Incorporated:
Conformity or Coercion, in SociaL CoNTRoL IN A Free Society 77 (Spiller ed. 1960);
Riesman, Some Observations on Law and Psychology, 19 U. Cu1. L. Rev. 30, 43 (1951).

4. See KEsSLER & SHARP, Cases oN CoNTracTs 1-9 (1953).



814 STANFORD LAW REVIEW  [Vol.13: Page 812

three not always consistent policies concerning how that support
ought to be given. The self-reliance policy dictates that courts
should support the market by leaving it alone as much as possible.
Wherever a rational economic man could have protected himself
or made a choice the court should not protect the individual or
make a choice for him. Responsibility is developed by giving it to
individuals and making them take the consequences. If people
behave rationally and responsibly, the market will work without
disruption as people will either cover possible losses or take them.
Common examples of this policy are the doctrine of caveat emptor,
the rule imposing a heavy responsibility to check all representations
for accuracy, and the dogma that courts do not make contracts for
the parties.

The transactional policy calls for courts to support the market
by taking action to carry out the particular transaction brought
before them. The court should discover the bargain that was made
and enforce it. If this discovery is not possible, the court should
work out a result involving the least disruption of plans and causing
the least amount of reliance loss in light of the situation at the time
of the dispute. The market is supported by transactional policy be-
cause the legal system is directed to seek the result which best solves
the problem in the particular case in market terms. A court follow-
ing this policy will be eager to look at all the “legislative history” of
a written contract and will confine or overturn rules which let
people back out of bargains or disrupt plans.

Finally, the functional policy calls for the l]awmaker to create
generally applicable rules which facilitate bargaining by producing
a system or structure in which exchanges can take place. Rules
should be adopted which aid quick and rational bargaining and
allow the parties to consider the impact of contract law in their
planning. The courts should not seek the best result case-by-case
since predictable law is a more important means of supporting the
market. Most functional rules fill in gaps left in making con-
tracts, or draw lines indicating when reliance will be protected or
when a contract has been performed, and the like.

In sum, transactional policy calls for a case-by-case approach,
and functional policy the creation of generally applicable rules.’
Of course, these are only extreme points on a scale useful for analy-
sis. Few, if any, decisions turn on either an application of a general

5. See Hurst, Law AND SociAL Process 1 UnITED StaTES HisTory 130-37 (1960),
on the “creative tension” between the particular and the general in law.
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rule to facts with no judicial choice involved or on an application
of pure discretion unfettered by any standard.® It is the tendency
in either the direction of rules to promote individual planning or
discretion to reach good results which is significant in the analysis
presented here.

As in the case of the market-oriented policies, the strategies de-
signed to promote general economic welfare through social control
can be divided into the particular and the general. T4e relief-of-
hardship policy calls for courts to let one party out of his bargain
in exceptional cases where enforcement would be unduly harsh, or,
where the content of the bargain is in doubt, to place the burden on
the party best able to spread the loss or absorb it. This case-by-case
approach is based not on considerations of market functioning but
on ethical ideals and emotional reactions to the plight of the under-
dog, to pressing an advantage too far, to making undue profit, or
to inequality of resources.” It is reflected in some aspects of the
impossibility-of-performance doctrine, of the certainty and foresce-
ability limitations on contract damages, of the requirement of
mutuality of performance, and of the application of many other
devices which let bargainers out of contracts.

The economic planning policy is the other nonmarket strategy
and the one calling for generalized rules to promote economic wel-
fare. This policy is something of a catchall as these goals can range
from wealth redistribution to regulation of particular industries or
types of transactions. The most obvious examples involve a change
in the market context by removing certain types of bargains from
the kinds which will be legally enforced or by requiring particular
terms in some bargains. More subtly the policy may shape the con-
struction of contracts in desirable directions or affect other general
rules.

A great deal of overlap among these policies is possible. A par-
ticular result may be justified by reference to several different poli-
cies, both market and nonmarket in orientation. ! For example, in
the typical employment contract the employee must work before
the employer must pay for the service—the employer’s duty to pay
is constructively conditional on the employee’s performance.® One
could justify this rule by reference to the market-oriented func-

6. See LLEWELLYN, THE CommoN Law Traprtion 11-16 passim (1960). The ana-
lytical device used in this article was suggested by the work of Max Weber. See BenpIx,
Max WEBER: AN INTELLEcTUAL PorTRAIT 405 n.55, 427, 431 (1960).

7. See Macaulay, supra note 2, at 1144 n.33.

8. ResTATEMENT, CoNTrACTS § 270 (1932).
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tional policy. It is likely that the result accords with the tacit as-
sumptions of the parties because of well-established custom,’ and
courts have adopted such a rule to fill the gap in the agreement.
While the parties are free to contract differently, bargaining is facili-
tated if they need not bother to spell out such things. On the other
hand, one can see here some economic planning. Employers as a
class are probably better credit risks than employees paid in ad-
vance.”® Moreover, employers are more likely to be performing an
entrepreneurial function, and in one view this risk taking and co-
ordination is important enough to the general economic welfare
to justify favoring the employer. Even though this overlap of poli-
cies exists, the classification suggested here may have utility. It
serves to clarify the issues and separates distinct arguments so that
they reinforce each other rather than confuse the issue. It also may
serve as a checklist to avoid neglecting relevant arguments.

FIG. 1 — AN ANALYSIS OF CONTRACT POLICY

GoaALs Means

(1. The self-reliance policy. The legal system should
take minimum action, as bargainers must protect
themselves.

2. The transactional policy. The legal system should
seek the best resolution of particular disputes in
terms of minimizing disruption of plans and reliance
loss, on a case-by-case basis.

3. The functional policy. The legal system should cre-
ate general rules designed to promote market func-

{ tioning.

Support of the
market <
institution

(1. The relief-of-hardship policy. The legal system
should grant relief from unduly harsh obligations
Social control to and allocate losses to the party who can best spread or
achieve economic 4  absorb them, on a case-by-case basis.

welfare 2. The economic planning policy. The legal system
should adopt general rules which promote economic
welfare apart from supporting the market system.

.

However, the policies listed can point to conflicting results.
Obviously, the transactional and relief-of-hardship policies will
always be difficult to reconcile. Where such a policy conflict is
present, a choice must be made which should turn on the law-

9. Id. comment a.
20 (llg(kzgec Patterson, Constructive Conditions in Contracts, 42 CoLuM. L. Rev. 903, 919-
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maker’s views as to the weight to give market and nonmarket goals
and the various means of attaining these goals. In this situation
the classification should sharpen the issues. Yet the classification
does not tell anyone when one policy ought to prevail over another.
This remains in the realm of value judgments.™”

II. Justice TrayNor’s ConTrACTS DECISIONS

Most of Justice Traynor’s approximately fifty-six contracts opin-
jons™ are market-oriented, as one would expect in view of the major
purposes of contract law. He gives a remarkably high priority to
supporting the market through the transactional policy, secking
the best result in market terms in each case. Of course, transactional
policy is built into much of contract law as it is administered by all
judges, but a significant chunk of orthodox contract doctrine is
inconsistent with upholding particular transactions and minimiz-
ing disruption of plans and reliance loss—prime examples are much
of the consideration doctrine® and the Statute of Frauds.** What
makes Justice Traynor’s emphasis on the transactional policy worth
comment is his reengineering of contract doctrine which overturns
bargains. When he is finished reshaping this kind of rule, it will
overturn very few transactions.

The other strategies for supporting the market are not employed
too often. Only a few of Justice Traynor’s contracts decisions seem
based on functional policy. He seems unwilling to create many
general rules which would interfere with a case-by-case approach.
Relatively few of his opinions merely follow established rules. Also,
there is no clear example of the self-reliance policy to be found in
his contracts decisions, and many of them reach results directly con-
trary to those called for by this policy.*®

Even though Justice Traynor’s positions in bargaining situations
often can be explained in nonmarket social control terms, such ex-
planations are almost always secondary and only reinforce market-

11. “Ideals are not unitary, they conflict; and the problem is to secure the best balance
and compromise, for which there is no simple formula; it is a matter of judgment.” Knight,
Book Review, 39 Va. L. Rev. 871, 875-76 (1953). See also Hempel, Science and Human
Values, in SociaL CoNTROL IN A FreE SocieTy 39, 51 (Spiller ed. 1960).

12. The total depends on what one calls a “contracts opinion.” I have included several
typically classified as “tort” or “restitution” but which relate to bargaining.

13. See, e.g., Sharp, Pacta Sunt Servanda, 41 CoLum. L. Rev. 783 (1941).

14. See, e.g., Corbin, The Uniform Commercial Code—Sales; Should It Be Enacted?,
59 Yare L.J. 821, 829 (1950); Comment, The Statute of Frauds and the Business Com-
munity: A Re-Appraisal in Light of Prevailing Practices, 66 YaLE L.J. 1038 (1957).

15. Sce, e.g., Hefferan v. Freebairn, 34 Cal.2d 715, 214 P.2d 386 (1950); Industrial
Indem. Co. v. Industrial Acc. Comm’n, 34 Cal.2d 500, 507, 211 P.2d 857, 860 (1949)
(concurring opinion); Security-First Nat’l Bank v. Earp, 19 Cal2d 774, 122 P.2d 900
(1942); Seeger v. Odell, 18 Cal.2d 409, 115 P.2d 977, 136 A.L.R. 1291 (1941).
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oriented ones. Yet a few of his positions may be grounded on the
relief-of-hardship or economic planning policies.

The cases will be considered in the order indicated: (A) Those
carrying out the two market-supporting policies found in his opin-
ions, (1) the transactional and (2) the functional. (B) Those
carrying out the policies of social control, (1) relief-of-hardship and
(2) economic planning.

A. Decisions Supporting the Market Institution

1. Decisions Carrying Out Transactional Policy. The bulk of
Justice Traynor’s contracts decisions are based primarily on the
policy of upholding particular transactions and minimizing disrup-
tion and reliance loss. Examples will be taken from the Jus-
tice’s work in two of the most common contract problem areas:
construing the language of written documents, and applying statu-
tory requirements that certain contracts be in writing to be enforce-
able.** All of the cases discussed involve somewhat unorthodox
positions in the service of transactional policy; many of them in-
volve rather unsympathetic treatment of rules which carry out
functional policy.

Justice Traynor’s approach to construing contracts is to seek
the best result for the particular transaction before him in terms of
protecting the economic plans of the parties. Initially one can note
that he believes that the Supreme Court of California should play
an important role in construing written agreements and should
give only minimum deference to the work of the lower court or
jury.” Where there are no disputed facts he would have the ap-
pellate court independently map out the boundaries of the con-
tract.’® Even where there are disputed facts, he would have the
appellate court exercise a great deal of control.*® He acknowledges
the supremacy of the trier of fact where the issue is purely one of

(1951)6. See Shepherd, Contracts in a Prosperity Year, 6 Stan. L. Rev. 208, 226, 227-28
4).

17. See Traynor, Some Open Questions on the Work of State Appellate Courts, 24 U.
CHi L. Rev. 211, 220-24 (1957).

18. Trubowitch v. Riverbank Canning Co., 30 Cal.2d 335, 182 P.2d 182 (1947);
Stanley v. Columbia Broadcasting System, Inc., 35 Cal.2d 653, 672, 221 P.2d 73, 84, 23
A.LR. 216, 233 (1950) (dissenting opinion); Quader-Kino A.G. v. Nebenzal, 35 Cal.2d
287, 297, 217 P.2d 650, 656 (1950) (dissenting opinion); Estate of Rule, 25 Cal.2d 1, 17,
152 P.2d 1003, 1011, 155 A.L.R. 1319, 1331 (1944) (dissenting opinion).

19. See Union Cil Co. of Cal. v. Union Sugar Co., 31 Cal.2d 300, 188 P.2d 470
(1948); Garrison v. Edward Brown & Sons, 25 Cal.2d 473, 154 P.2d 377 (1944); Estate
of Rule, supra note 18.
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credibility,® but in practice Justice Traynor reviews all the evidence
relevant to the construction of the contract before him.” He is not
content to search for any scrap or possible inference which might
support the judgment below. His colleagues tend to favor a more
traditional appellate role, and many of his views are expressed in
dissents.*

This expanded role for the appellate court is consistent with
transactional policy and a case-by-case approach.*® If the legal sys-
tem errs in construing a contract, the victim of the error will lose
rights he counted on or suffer a new and unexpected obligation.
Thus the appellate court should try to catch any mistake made by
the lower court. Moreover, a trial judge can hide in an interpreta-
tion of the language of a contract his view that a harsh liability
ought not be imposed or that general economic welfare will be
served by overturning the bargain the parties made. In tort or
criminal cases we may want to allow the trier of fact covertly to
modify out-of-date rules of law to reflect present community values
by means of the power to find facts and draw inferences.* In the
contracts area this is done at the cost of defeating expectations, and
if the appellate court does not wish to adopt counterpolicies cloaked
in the garb of construction it must be wary.

Not only does Justice Traynor’s assertion of appellate power to
construe contracts carry out transactional policy, but the methods
he uses to construe contracts do so as well. If one seeks to minimize
disruption of economic plans, he must have ways of discovering

20. Royer v. Carter, 37 Cal.2d 544, 233 P.2d 539 (1951); Earl v. Saks & Co., 36 Cal.2d
602, 613, 226 P.2d 340, 347 (1951) (dissenting opinion); Eastman Oil Well Survey Corp.
v. Lane-Wells Co., 21 Cal.2d 872, 136 P.2d 564 (1943).

21. See, e.g., Farmland Irr. Co. v. Dopplmaier, 48 Cal.2d 208, 308 P.2d 732, 66 A.L.R.
2d 590 (1957); Palmtag v. Danielson, 30 Cal.2d 517, 183 P.2d 265 (1947); Haigler v.
Donnelly, 18 Cal.2d 674, 117 P.2d 331 (1941).

22. E.g., Estate of Rule, 25 Cal.2d 1, 17, 152 P.2d 1003, 1011, 155 A.L.R. 1319, 1331
(1944) (dissenting opinion). . . . i

23. Of course, an expanded role for the appellate court is consistent with the pursuit
of any policy by that court. For example, legislatures are writing more and more compul-
sory contracts, such as standard form insurance policies, as an expression of the economic
planning policy. See W. FriEDMANN, Law IN 4 CHANGING SocteTy 105-9 (1959). If the
construction of such contracts is centralized in one court, the legislature or the appropriate
administrative agency can follow the operation of its statute and enact any necessary
changes more easily than if this task of construction is done by many courts. Moreover,
centralization will avoid conflicting constructions. See Estate of Rule, supra note 22, at 18,
152 P.2d at 1012, 157 A.L.R. at 1331. However, Justice Traynor has used this power to
find facts, in the service of transactional policy.

24. “At present, triers of fact can achieve a rough justice by circumventing rules long
out of tune with community values while appearing to enforce them, letting legally irrele-
vant considerations prevail over the facts presented or passively accepting an incomplete
presentation.” Traynor, Fact Skepticism and the Judicial Process, 106 U. Pa. L. Rev. 635,
638 (1958).
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the bargain the parties made and of dealing with cases where this
cannot be done, as, for example, where they failed to consider the
point in issue or where they held different impressions as to what
they had agreed. Justice Traynor is eager to look at all the facts
relevant to the bargaining situation and is impatient with a literal
four-corners-of-the-document approach. Where it is unlikely that
the parties reached real agreement on the point in issue, he balances
the degrees of disruption of planning which alternative construc-
tions would cause. His approach is more like modern statutory
construction than traditional contract interpretation.

Justice Traynor is not a great admirer of the parol evidence rule
insofar as it would keep him from looking at all the facts relevant
to a bargaining situation. Just as he is unwilling to be confined by
a lower court’s construction, he is also unwilling to be confined
by a written document in seeking the parties’ bargain. He has
quoted with approval Professor Corbin’s minimal definition of the
parol evidence rule:

Any contract, however made or evidenced, can be discharged or modified

by subsequent agreement of the parties. No contract, whether oral or

written, can be varied, contradicted, or discharged by an antecedent agree-
ment. Today may control the effect of what happened yesterday; but
what happened yesterday cannot change the effect of what happens today.

This, it is believed, is the substance of what has been unfortunately called

the “parol evidence rule.”’?

Moreover, Justice Traynor has attacked the rule that a court cannot
consider extrinsic evidence unless the written contract is “ambigu-
ous” on its face.” In dissenting opinions he has argued that this
rule “simply means that the language used by the parties must be
susceptible to the meaning claimed to have been intended by the
parties.”™ Extrinsic evidence should be admissible whether or not
the words appear ambiguous to the reader.

The Justice does not take a literal approach in dealing with the
text of a document. One who seeks to find the actual agreement of
the parties cannot have too much faith in a dictionary unless the
bargain is between its coeditors. In Trubowitch v. Riverbank Can-

25. 3 CorsIN, CoNTRACTS § 574 (1950), quoted in Hotle v. Miller, 51 Cal.2d 541,
546, 334 P.2d 849, 851 (1959).

26. See Laux v. Freed, 53 Cal.2d 512, 525, 348 P.2d 873, 880, 2 Cal. Rep. 265, 272
(1960) (concurring opinion); Estate of Rule, 25 Cal.2d 1, 17, 152 P.2d 1003, 1012, 155
A.LR. 1319, 1331 (1944) (dissenting opinion). See also Union Oil Co. of Cal. v. Union
Sugar Co., 31 Cal.2d 300, 305-6, 188 P.2d 470, 473-74 (1948).

27. Estate of Rule, 25 Cal2d 1, 22, 152 P.2d 1003, 1013, 155 A.L.R. 1319, 1331
(1944) (dissenting opinion).
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ning Co.,”® a corporation made a contract to purchase 3,900 cases
of tomato paste from the defendant. The agreement was made on a
trade association form which provided: “This contract is not as-
signable. . . .” The buyer corporation was dissolved after the con-
tract was made but before defendant had performed and the assets
of the dissolved corporation, including the contract with the de-
fendant, were transferred to its stockholders who continued the
business as partners. The partners sought to enforce an arbitration
agreement in the contract with the defendant when it failed to
complete delivery, but the trial court dismissed their petition because
the partners could not own any rights under an unassignable con-
tract. Justice Traynor wrote the majority opinion in a four-to-three
decision reversing the judgment. Of course, there had been an
attempted assignment from the buyer corporation to its share-
holders and the language of the contract literally prohibited assign-
ments. However, Justice Traynor held that if an assignment results
only from a change in the legal form of ownership of a business,
and, as here, does not affect the interests of the party protected by
the nonassignability of the contract, the assignment is not of the
type contemplated in the contract “as properly construed.” The
defendant could not resort to a dictionary to back out of the trans-
action.”

Both Justice Traynor’s impatience with the parol evidence
rule and his willingness to look beyond the “plain meaning” of
words implement transactional policy and involve a tacit rejection
of the functional policy’s dictate that written records be treated
cautiously and with respect so that they may be relied on by busi-
nessmen. Put briefly, one who seeks to uphold transactions and
minimize the disruption of economic plans in particular cases can-
not be overly preoccupied with what the parties have written, or
what is printed on a form which they have signed, until the care,
foresight, and verbal facility of the general population increases
drastically.

A common troublesome experience in construing contracts is
the discovery that it is highly unlikely that, at the time they made
the contract, the parties ever thought about the issue now brought
before the court. In such cases Justice Traynor’s goal is to minimize
serious disruption of economic plans by seeking to carry out as far

28. 30 Cal.2d 335, 182 P.2d 182 (1947).

29. See Note, Effect of Corporate Reorganization on N ignable Contracts, 74
Harv. L. Rev. 393 (1960).
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as possible both parties’ reasons for entering the contract. A recur-
rent theme in his opinions is that unusual and unreasonable risks
must be shifted to the other party rather clearly in the contract or
they remain with the bargainer who had them in the first place.”
In other words, after a risk has materialized into a loss one party
should not be able to push it on the other by ingenious work with
the language of the agreement. Then too, Justice Traynor appears
to balance the disruption of plans which would be caused by one
construction against that following from another in arriving at a
decision.™

One of the many examples of Justice Traynor’s approach to
situations where it is doubtful that the parties at the time of bargain-
ing had considered the issue before the court is Foley v. Sonoma
Ins. Co.,** a case interpreting an exclusion of risk clause in an insur-
ance policy. It is common practice in drafting insurance policies to
cover a broad risk at the beginning of the policy but to shift certain
risks back to the insurance buyer by means of exclusions stated
later. In the Foley case a fire insurance policy covered a couple’s
house but provided that the insurance company would not be liable
for losses if the house were “unoccupied beyond the period of ten
consecutive days.” The couple left their house to visit married
daughters who lived in two other cities. They had been gone thir-
teen days when a fire destroyed their house. The company con-
tended it was not liable since the house was “unoccupied beyond
. . . ten consecutive days.” Justice Traynor rejected the insurer’s
definition of the word “occupied” and found the company liable.

30. See, e.g., Globe & Rutgers Ins. Co. v. Airborne Flower, 49 Cal.2d 38, 44, 314 P.2d
741, 744 (1957) (dissenting opinion); Gelhaus v. Nevada Irr. Dist.,, 43 Cal.2d 779, 278
P.2d 689 (1955); Palmtag v. Danielson, 30 Cal.2d 517, 183 P.2d 265 (1947); Estate of
Rule, 25 Cal.2d 1, 17, 152 P.2d 1003, 1011, 155 A.L.R. 1319, 1331 (1944) (dissenting
opinion).

P 31. See, ¢.g., Farmland Irr. Co. v. Dopplmaier, 48 Cal.2d 208, 308 P.2d 732, 66 A.L.R.
2d 590 (1957); Gelhaus v. Nevada Irr. Dist., supra note 30; Beck v. West Coast Life Ins.
Co., 38 Cal.2d 643, 241 P.2d 544, 26 A.L.R.2d 979 (1952); Quader-Kino A.G. v. Nebenzal,
35 Cal.2d 287, 297, 217 P.2d 650, 656 (1950) (dissenting opinion); Industrial Indem. Co.
v. Industrial Acc. Comm’n, 34 Cal.2d 500, 507, 211 P.2d 857, 860 (1949) (concurring
opinion); Culley v. New York Life Ins. Co., 27 Cal.2d 187, 163 P.2d 698 (1945).

Construing contracts thus involves two steps: The first is to determine the agreement
on the particular point, if any, which the parties actually made. This establishes oze criterion
of expectations and reasonable reliance. The second step is to look at the transaction az zke
time of the dispute and determine the “best” result az zhat time. Transactional policy deems

: the “best” result to be the one which least disrupts the plans then developed and least causes
i reliance loss as the situation then stands. Other policies would lead to other “best” results

"at this point. For example, the economic planning policy might call for a construction

favoring one bargainer if he belonged to a group which it was desirable to favor even though
this would disrupt plans and cause reliance loss. On this process of construction see Parev
Products Co. v. I. Rokeach & Sons, Inc., 124 F.2d 147 (2d Cir. 1941).

32. 18 Cal.2d 232, 115 P.2d 1 (1941).
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He asserted that the term “occupied” required only the habitual
reoccurrence of the owner’s presence in the house which had been
satisfied under the facts of the case.

It is difficult to ascertain the actual bargain of the parties in the
Foley case as it is unlikely the insured couple and the agent ever
considered the occupancy exclusion or the meaning of the term
“unoccupied.” Moreover, it is even possible that the Sonoma Insur-
ance Company itself had never considered the question since its
policy was a standardized form which it did not draft.* Justice
Traynor’s result furthers transactional policy by not unduly disrupt-
ing the planning of the insurer and by achieving the purposes of
the insured couple. The result does not seriously prejudice the
insurer’s interest. The exclusion is in the policy because larger risks
of serious fire damage are posed by houses where no one is present
than houses where someone is always present. A person in the
house can report fires or put them out. Yet the company took some
risk of not having anyone on hand to deal with fires since the
house could be “unoccupied,” whatever meaning is given to that
term, for ten days. The ten day cutoff is an arbitrary one since it
would be hard to explain taking just ten days’ risks and no more
or no less. Moreover, the insured couple could have satisfied the
company’s definition of occupancy without significantly lessening
the risk by merely returning to their house for an afternoon after
they had visited one daughter before they went to see the other. All
the company’s exclusion assured it of in all cases, even under its own
definition equating occupancy with presence, was that the house
would not be abandoned for an unreasonably long period. Justice
Traynor’s broader definition equating occupancy with habitual
reoccurrence of presence gives the insurer this protection.®

It is likely that Justice Traynor’s construction upheld the under-
standing of the insured couple. They thought they had fire insur-
ance, and they had no reason to know they could not take normal
trips away from home. The two week vacation, or a longer one, is

33, Id. at 234, 115 P.2d at 2.

34. One might infer from subsequent history that the insurer’s interests were reason-
ably well protected by the result of the Foley decision. The present standard form of fire
insurance policy for California provides that the company shall not be liable for loss oc-
curring “while a described building . . . is vacant or unoccupied beyond a period of 60
consecutive days . . . .” CaL. INs. Copg § 2071. The same language appears in the Stand-
ard Fire Insurance Policy adopted in at least thirty-one other states. American Mut. Al-
liance, “Insurance Study Kit” (1958-1959 ed.). The reasoning of the Foley decision may
not give adequate recognition to the insurer’s interest under the new standard provision.
Suppose the facts of the Foley case reoccurred except that the new provision was in the
policy and the couple stayed away from home sixty-three days.
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something of an American custom. Trips of this duration to visit
relatives or friends also are common. One could say that the in-
surer’s construction allowing owners to leave their houses for only
ten days runs counter to the folkways of our mobile society and
therefore the likely assumptions of the insured. The increased risk
of fire, and thus a likely exclusion of liability, would not be nearly
as obvious as, for example, if they had stored gasoline on the prem-
ises. Finally, “occupied” is not a precise word, and it did not serve
to shift this risk back to the insured clearly. As a result the risk of
fire remains with the insurer who accepted it.

While the Foley case can be explained this way on transactional
grounds, one seeing the familar picture of an insurance company
losing a lawsuit involving the construction of policy language
might conclude instead that the case represents no more than a
view of the general economic welfare held by some which finds
redistribution of the wealth of insurance companies desirable. Al-
ternatively, one might contend that the case was grounded on the
functional policy and really was an attempt to induce insurance
companies to explain their policies thoroughly and thereby promote
better informed bargaining. However, Justice Traynor’s transac-
tional orientation becomes clearer when we consider another of his
opinions construing an asserted exclusion in an insurance policy,
Volf v. Ocean Acc. & Guar. Corp.”® This time the insurance com-
pany wins since its interest outweighs the insured’s, a result incon-
sistent with the purpose of wealth redistribution or coerced clarity
of policy language.

In Volf, a general contractor used defective cement in applying
stucco to a house. When the stucco cracked, a state administrative
board ruled that the contractor had to apply a new coat to the
building. This was done and the contractor then sought to recover
the cost of the wasted labor and materials from his insurer under
his manufacturers’ and builders’ comprehensive liability policy,
which provided that the insurer was: “ “To pay . . . all sums which
the insured shall become legally obligated to pay . . . because of
injury to or destruction of property, including . . . the loss of use
thereof, caused by accident.””** However, the policy was not to
apply to “‘injury to or destruction of . . . goods . . . sold . . .
by . . . insured, or work completed . . . out of which the accident

35. 50 Cal.2d 373, 325 P.2d 987 (1958).
36. 1d. at 374, 325 P.2d at 988.
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arises. . . . ”*" In negotiating with his insurance agent the con-
tractor had said he wanted “ ‘full coverage as far as materials and
workmanship’ ”*® were concerned. Yet there was no discussion of
the particular risks which were fully covered. The contractor’s wife
testified that there was no reference to a situation where a job had to
be replaced “ ‘because we never had the need of it. We didn’t think
anything like that would come up.”’ ”** Cost was a factor in these
negotiations.

There are two plausible ways of reading the exclusion in the
context of the Volf case. Justice Traynor wrote an opinion reversing
a judgment for the general contractor, stating that the contractor
was seeking protection for the very thing specifically excluded—
“injury to . .. work completed . ...” He further noted that
there was no evidence that the contractor thought he was covered
against losses in replacing or repairing his own work, and facts had
not been alleged calling for reformation of the policy. Justice
Carter, in a dissent,*’ disagreed. He argued that the exclusion of
“‘injury . . . of . . . work completed . . . out of which the acci-
dent arises’ ” could be taken to refer only to the defective cement
since the trial court found that the accident arose out of its use.
The rest of the first coat of stucco then would be outside the exclu-
sion and thus covered. Justice Carter also relied on the rule that
exclusions should be strictly construed against the insurer—a vari-
ant of the requirement that unusual or unreasonable risks be shifted
clearly.

The exclusion, as Justice Traynor read it, makes sense from an
insurance standpoint. Its effect is to make the manufacturer or
contractor stand its own replacement and repair losses while the
insurer takes only the risk of injury to other property. For example,
suppose in the Volf case the contractor had to remove the defective
stucco and this could not be done without damaging the structure
of the house. The injury to the house would be covered, but the
loss caused by having to remove the defective stucco would not be.
This distinction is significant. Replacement and repair costs are
to some degree within the control of the insured. They can be mini-
mized by careful purchasing, inspection of material, quality control
and hiring policies. If replacement and repair costs were covered,

37. Ibid.
38. Id. at 376, 325 P.2d 989.
39, 1bid.
40. Id. at 377, 325 P.2d 990.
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the incentive to exercise care or to make repairs at the least pos-
sible cost would be lessened since the insurance company would
be footing the bill for all scrap. Replacement and repair losses tend
to be more frequent than losses through injury to other property,
but replacement and repair losses are limited in amount since the
greatest loss cannot exceed the cost of total replacement. If the
insured will stand these losses, insurance can be provided more
cheaply since the company will be freed from administering many
small claims for repairs, and it can set a rate for the more unusual
risk of injury to property other than the contractor’s work or prod-
uct. This risk can be the hazardous one since there are no natural
limitations on the damage the contractor might do to a home-
owner’s or a neighbor’s property.

Furthermore, the insured contractor’s expectations in the Volf
case are difficult to establish. In the Foley case we could be reason-
ably confident that the insured couple thought their house was
protected by fire insurance and that they would not be alerted to
the unusual restriction on taking vacations lasting more than ten
days. However, such confidence in the contractor’s expectations is
hard to come by. We know from the contractor’s wife’s testimony
that they did not talk to the insurance agent about coverage for
replacement and repair losses “because we never had the need of
it.” It is possible to conclude that such coverage was not a reason
for buying the policy when this testimony is coupled with the prob-
ability that the policy was purchased primarily to avoid the impact
of large personal injury claims which typically far exceed any prop-
erty damage claim. Furthermore, cost was a factor. One can specu-
late that the contractor would not have paid the extra premium to
cover replacement and repair losses had the issue been discussed.
He had not been required to replace work in the past and probably
did not expect to do so in the future. Moreover, a good quality
control program would have made more sense than insurance be-
cause it would have cost less and avoided losses rather than merely
provided indemnity.

Justice Carter was more impressed with the merit of the insured
contractor’s expectations, and if he was right on this question of
judgment, his construction of the exclusion would carry out trans-
actional policy better than Justice Traynor’s. On the other hand,
in a later decision involving the same language in a manufacturers’
and builders’ comprehensive liability policy, Justice Carter suggest-
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ed that a decision against the insurer in the Volf case would have
caused insurance companies to clarify their policies so businessmen
could understand the coverage they were buying and consider
whether more was needed.®* This is an argument that the market
ought to be supported through functional policy. Also one might
support Justice Carter’s reading of the exclusion on the ground
that small businessmen ought to have replacement and repair losses
covered as this will protect them from economic hardship—an
economic planning policy contention.

The significant points about the Volf case are that Justice Tray-
nor was not impressed by these functional or economic planning
arguments and that he is willing to decide a case in favor of an in-
surance company where, in his judgment, its interest outweighs
that of the insured. This willingness is consistent with transactional
policy.**

Dealing with statutes which require certain contracts to be in
writing occupies almost as much of a judge’s time as construing
written contracts. As one would expect, California has a typical
Statute of Frauds,* but there is section 1698 of the Civil Code as
well. It provides “A contract in writing may be altered by a contract
in writing, or by an executed oral agreement, and not otherwise.”
Most legislation calling for written contracts turns on the functional
policy and the importance of written records for market operations.
Yet, despite this importance and such legislation, people often deal
on the basis of a man’s word, by a handshake or by a telephone con-
versation. When these oral promises are broken economic plans

41. Geddes & Smith, Inc. v. St. Paul Mercury Indem. Co., 51 Cal.2d 558, 566, 334 P.2d
881, 886 (1959) (concurring opinion).

42. It is also consistent with policies as diverse as self-reliance—the contractor should
have protected himself—and economic planning—insurance companies’ rational calculation
of risks should be fostered. Yet the Volf case fits into a pattern of transactional policy
decisions while no other policy pattern emerges.

Another striking example of an expression of transactional policy where the parties
when they bargained failed to consider the disputed issue is Bewick v. Mecham, 26 Cal.2d
92, 156 P.2d 757, 157 A.L.R. 1277 (1945) (Traynor, J.). The Bewick case involved the
failure of a contractual provision for determining the price in a lease granting the tenant an
option to purchase the property. Under the provision the tenant and the lessor each were to
name an appraiser. The two appraisers were to name a third. The lessor refused to name
his appraiser. The tenant had invested $13,500 in improvements and probably built up a
great deal of business goodwill at the location. Justice Traynor, in affirming a judgment for
the tenant, said that the court could ascertain a fair price at which the lessor would have to
sell to the tenant. The result is contrary in philosophy to the older common-law view which
stressed that the lessor had agreed to sell at a price determined by a group of appraisers in
which his nominee would have some voice and had not agreed to sell at a court’s notion
of a fair price. See Milnes v. Gery, 14 Ves. 400, 9 Rev. R. 307, 6 Enc. RuL. Cas. 684
(High Ct. Ch. 1807). Justice Traynor was willing to “write a contract for the parties”
to avoid disrupting plans and causing reliance loss.

43, CaLr. Crv. CopE §§ 1624, 1624a.
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can be disrupted and serious reliance loss result. Justice Traynor
gives legislation which overturns oral bargains rough treatment.
Apparently, the legislature and Justice Traynor disagree on whether
or not functional policy is worth this disruption and loss.

The Supreme Court of California has long recognized that one
might be estopped to assert the Statute of Frauds.** However, it was
generally assumed that one would be estopped only where he had
informed the other party that he would not assert the statute, that
a writing was unnecessary or that he would sign a writing. In
Monarco v. Lo Greco,* Justice Traynor scrapped this requirement.
Now, whether or not there was a representation about a writing,
one can be estopped to assert the Statute of Frauds where uncon-
scionable injury would result from denying enforcement of the oral
promise or where unjust enrichment would result if the party who
has received the benefits of the other’s performance were allowed
to use the statute.*’

The Justice’s handling of section 1698 of the Civil Code, the
written modifications statute, shows further the extent to which he
has limited formal requirements which overturn bargains. In D. L.
Godbey & Sons Constr. Co. v. Deane,'” the plaintiff alleged that he
had agreed in a written contract to do cement work for the defend-
ant. Later they orally modified the written contract to provide for
a new basis of computing the amount of money the plaintiff was to
be paid and to require plaintiff to submit daily reports to the de-
fendant. The plaintiff fully performed his side of the bargain, but
the defendant only paid part of the amount due under the contract
as modified. The trial court entered judgment for the defendant
after sustaining a demurrer to the plaintiff’s fourth amended com-
plaint. This was a written contract which could be “altered by a
contract in writing, or by an executed oral agreement, and not
otherwise” under section 1698. Section 1661 of the Civil Code states
“An executed contract is one, the object of which is fully performed.

44. See Note, Part Performance, Estoppel, and the California Statute of Frauds, 3 Stan.
L. Rev. 281 (1951).

45. 35 Cal.2d 621, 220 P.2d 737 (1950). See Justice Traynor’s own discussion of the
Monarco case, Traynor, Unjustifiable Reliance, 42 MinN. L. Rev. 11, 18 (1957).

46. The new position calls for a case-by-case definition of when reliance loss is “un-
conscionable” and when enrichment is “unjust.” The determination appears to be largely
intuitive. Compare Ruinello v. Murray, 36 Cal.2d 687, 227 P.2d 251 (1951), with Wilk v.
Vencill, 30 Cal.2d 104, 180 P.2d 351 (1947). Apparently, a very slight bit of unjust enrich-
ment in the Wilk case swings the balance in favor of estoppel while comparable reliance loss
in the Ruinello case is not enough absent any unjust enrichment. Compare Friedman v.
Bergin, 22 Cal.2d 535, 140 P.2d 1 (1943).

47. 39 Cal.2d 429, 246 P.2d 946 (1952).
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All others are executory.” Since defendant had not fully performed
his side of the bargain, the contract was executory and so unenforce-
able. Justice Traynor wrote an opinion reversing this judgment.
He stated that one party had fully performed and that was enough
to make the oral modification agreement “executed.” It is hard to
imagine a dispute where both sides have fully performed a modifi-
cation of a contract; to read the statute to require this would give
the “executed oral agreement” exception little, if any, meaning.
His opinion does not discuss the language of the two Civil Code
sections which certainly could be read to justify the trial court’s
position by one in sympathy with statutes requiring writings.

In McKeon v. Giusto,'® Justice Traynor reworked the findings
of the trial court to uphold the transaction. The trial court appar-
ently had found that the parties made an oral modification of their
written agreement. Justice Traynor reshuffled the findings to con-
clude that a zew oral agreement had been made to take effect after
the old written contract had terminated. Section 1698 deals only
with oral modifications, and so it was inapplicable. This is a famil-
iar technique to avoid that facet of the consideration doctrine which
invalidates modifications of going business deals;* it serves equally
well to sidestep the written modifications statute.

Justice Traynor’s use of these techniques to avoid overturning
oral bargains involves a tacit rejection of the legislature’s judgment
that the gains to the functioning of the market from requiring cer-
tain kinds of contracts to be written always are worth the cost in
disrupted plans and reliance loss. The statutes must be justified
primarily by an appeal to functional pelicy. Professor Fuller has
listed three functions of legal formality: (1) the evidentiary, (2)
the channeling, and (3) the cautionary.” Legislation requiring
writings probably was enacted to serve mainly an evidentiary pur-
pose.”™ To handicap a plaintiff who might seek to establish a con-
tract by perjured testimony, the Statute of Frauds requires him to
found his case on a written memorandum signed by the defendant.
For similar reasons section 16¢8 of the Civil Code, the written modi-
fications statute, requires either a written modification of a written
contract or an executed oral agreement. If a written modification

48. 44 Cal.2d 152, 280 P.2d 782 (1955).

49, See KESsLER & SHARP, Cases oN CoNTRrACTs 276, 286-87 (1953).

50. Fuller, Consideration and Form, 41 CoLum. L. Rev. 799, 800-806 (1941). See
the discussion of a fourth function, the bureaucratic, note 102 infra. See also Llewellyn,
What Price Contract?, 40 YaLe L.J. 704, 747-48 (1931).

51. See FUuLLER, Basic CoNTrACT Law 941-43 (1947).
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is made, there is no evidentiary problem. If performance according
to the alleged oral modification is accepted or a modified counter-
performance is given, there is some evidence that the modification
was made.”® The evidentiary function may serve the functional
policy by protecting bargainers from false claims that oral contracts
had been made. If many false claims were asserted, and if jurors
were unable to detect the perjury, contract law might be turned
into an instrument for subverting the market institution. More-
over, writing requirements can serve an evidentiary function in the
prelitigation stage of a dispute. Such requirements impede a party
lacking a writing from falsely claiming that an oral contract exists
in order to get a nuisance value settlement. If he does not have a
writing, he does not have to be bought off to avoid the risk of an
erroneous verdict and the costs of litigation. Perhaps a plaintiff’s
willingness to give perjured testimony is more common than his
willingness to produce a forged document.

The statutes may serve a channeling function. If enforceable
contracts of certain types or modifications of written contracts must
be written, then both the parties and the courts will have the task
of line drawing simplified. The parties can be certain that bargains
are closed when a writing is signed, and only then. Functional
policy is served since there is a rule of the road indicating that
before a writing is signed one may back out and consequently re-
liance is unsafe; after this point one may proceed with whatever
assurance legal enforceability may offer. Courts too can decide
many questions easily and predictably with the probable result that
the parties will perform rather than litigate or threaten to do so.

Finally, a writing may act as a check on inconsiderate action and
thereby serve a cautionary function. Certainly one who writes out
all the provisions of a contract has both the time and a reason to
consider what he is doing. Even one who only signs his name
perhaps ought to feel more of a sense of undertaking than one who
merely nods his head in agreement. The Statute of Frauds requires
writings in certain significant transactions where a long-term obli-
gation, a large sum of money, or an important asset such as land
is involved. Such bargains should not be entered casually. The
written modifications statute may serve similar purposes. Written
contracts tend to be drawn with some deliberation as to the allo-

.. 52. See Note, 40 Cavir. L. Rev. 599 (1952), criticizing the D. L. Godbey & Sons de-
(i':ilSlOP. because it failed to create a rule which would ensure clear evidence of the oral modi-
cation.

July 1961] JUSTICE TRAYNOR 831

cation of rights and duties. Oral modifications are often casual and
made without obtaining advice from lawyers or technical experts.
The cautionary function might implement functional policy insofar
as it tends to make bargains more adequately serve the purposes
of the parties.

Justice Traynor has not spelled out his reasons for limiting the
required-writings legislation. However, one who believed in up-
holding transactions as the dominant purpose of contract law could
challenge the assumption that the required-writings statutes sig-
nificantly produce the benefits claimed for them. He could also
argue that any possible benefits of required writings cost too much
in terms of disrupted plans and reliance loss left unrecognized by
the legal system. For example, the channeling function makes sense
only if the requirement of a writing is generally understood and
followed, because the parties must know about the cutoff point to
make use of it. The evidence we have indicates that in many trans-
actions the parties do not recognize the signing of a writing as
essential to making a commitment.”® Written contracts run counter
to common behavior in many situations. An oral arrangement fits
a friendly transaction while a demand for a signed writing may
indicate distrust. To a great degree bargaining is an area where
the law has not been successful in channeling conduct but has only
produced friction as contract law has clashed with common be-
havior.*

53. See Comment, The Statute of Frauds and the Business Community: A Re-Ap-
praisal in Light of Prevailing Practices, 66 YALE L.J. 1038 (1957). At present the writer
is engaged in a long-term research project on the use of contract in manufacturing busi-
nesses. As part of this project, I have interviewed many purchasing agents, salesmen, house
counsel, and lawyers with corporate practices. These interviews confirm many of the find-
ings of the Yale Comment. Production is often begun on the basis of a telephone call, the
signed writing being only an afterthought executed primarily for accounting purposes.
However, some businessmen think the purchase order number is the talisman of obligation.
If the purchasing agent orally gives a salesman the number of the purchase order which will
be written to cover the transaction, both consider the deal closed at that point even though
there is no memorandum signed by the party to be charged. Yet this custom of oral dealing,
and those reported in the Yale Comment, must be considered in the context of the wide-
spread understanding that the buyer has great freedom to cancel. It is understood that if
the cancellation comes before work is begun, there will be no charge. If work has begun,
the seller is liable only for the buyer’s reliance expenditures which cannot be salvaged; the
buyer is not responsible for the seller’s lost anticipated profit, contract law notwithstanding.
Thus, even if one side later wants to withdraw, the practical consequences seen by the
businessman are little different than if a writing had been signed. The widespread rejection
of compensation for expectation loss surprised me.

See also Skilton, Cars for Sale: Some Comments on the Wholesale Financing of Auto-
mobiles, 1957 Wis. L. Rev. 352, 373.

54. For example, in Wisconsin requirements contracts are unenforceable for want of
mutuality. Hoffman v. Pfingsten, 260 Wis. 160, 50 N.W.2d 369 (1951); Strauss v. Eulberg
Brewing Co., 250 Wis. 579, 27 N.W.2d 723 (1947); Pessin v. Fox Head Waukesha Corp.,
230 Wis. 277, 282 N.W. 582 (1938). But cf. Levin v. Perkins, 107 N.W.2d 492 (Wis.
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One can question how far signing a writing makes a bargainer
more cautious than does orally agreeing to a deal. Cases can be
imagined where a nod of the head is a more serious act than a sig-
nature. Does a signature placed on an impossibly detailed printed
form add any incentive to deliberate about the impulse purchase
of an automobile? Moreover, one might contend that the caution-
ary function of required writings costs too much in disruption of
plans and reliance loss. Some oral bargains undoubtedly are well
considered even when performance later results in sufficient hard-
ship to motivate one party to attempt to get out of the deal. It seems
unlikely that anyone could establish that many more oral bargains
are foolish than written ones, yet under the required-writings
statutes one can back out of a well-planned bargain as well as a
foolish one.

Finally, the writing requirement may protect against perjured
claims of oral contracts. Yet this evidentiary function is carried out
only at the expense of taking away the advantages of actual oral
agreements if one party later wants to repudiate. It seems difficult
to support the conclusion that fraudulent claims which fool juries,
and appellant judges reviewing findings, are common enough so
that all oral bargains of certain important kinds must be denied
enforcement even when this will disrupt plans and cause reliance
loss in particular cases. The nuisance value settlement function of
writings is more difficult to evaluate. Even if it is assumed that
required-writings statutes do impede false but plausible claims in
a significant number of cases, one also could question whether the
gain was worth the price. People do rely on oral agreements despite
such statutes. Arguably, too, it is better to leave small demands to
the jungle of nonlegal strategy and attack directly threats of per-
jured contract claims by better abuse-of-process rules and a more
liberal restitution of payments-made-under-duress doctrine.

2. Decisions Carrying Out Functional Policy. Justice Traynor

1961). Yet in interviewing large firms in Wisconsin I have discovered that such indefinite
quantity agreements are widely used by manufacturers selling paper or buying such items
as chemicals and packaging. So far no businessman, or house counsel, has been concerned
when I pointed out that one of his major contracts was legally unenforceable under the
law likely to govern in case of a dispute. The UniForm COMMERCIAL Cope §§ 2-204(3),
2-306 (1958 Official Text), gives up the attempt to make the businessman conform to law
on the issue of the requirements contract and follows current flexible quantity contracting
practices. Of course, not all businessmen will be pleased by the Code’s enforcement of
requirements contracts, as often such contracts are written by one party in a manner most
unfavorable to the other.
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has only sparingly set up general rules to facilitate bargaining.*®
As previously indicated, he has given unsympathetic treatment to
the parol evidence rule, the “plain meaning” rule, and statutes re-
quiring writings—all expressions of functional policy. One who
has undermined so many general rules which purport to facilitate
bargaining is unlikely to create many new ones which might get
in his way at some later time.

Justice Traynor’s decisions in three contracts problem areas—
commercial frustration, products liability, and liability for mistaken
bids—appear to create functional policy rules.” His rules have
certain things in common. All protect reliance by one bargainer,
or the chance of reliance, in situations where that reliance is fore-
seeable by the other party. All uphold the likely tacit assumptions
of the parties in a modern commercial setting, following common
business practices rather than attempting to force bargaining into
the legal stereotype. Yet all of his rules can involve the imposition
of absolute liability because in some cases the obligation turns
neither on a manifestation of choice nor on fault but on the Jus-
tice’s view of the demands of functional policy.

The decisions in these three areas illustrate the problems in-
herent in using the classification of policies suggested in this article
—things will not fit neatly into a single pigeonhole. Justice Tray-
nor’s apparently functional rules are not particularly inconsistent
with transactional policy, since in most situations they will lead to
the best balance of interests in the particular case. Moreover, all
three doctrines have escape devices built in which may be used if
a rule produces an undesirable result in a given instance in the
future. On the other hand, all three rules also can be defended in
nonmarket economic planning terms. Rules which facilitate bar-
gaining are likely to have other economic effects as well. None-
theless, there are indications that these rules are market-oriented
and reflect functional policy.

Commercial frustration.—It is exceedingly difficult to avoid con-
tractual liability by way of Justice Traynor’s commercial-frustration -

55. Only a very few of Justice Traynor’s contracts opinions seem to unquestioningly
follow existing functional policy rules. See, ¢.g., Grayhill Drilling Co. v. Superior Oil Co.,
39 Cal.2d 751, 249 P.2d 21 (1952); Easton v. Ash, 18 Cal.2d 530, 116 P.2d 433 (1941).
g;;; 71.9%?)(1 v. Overland Machined Prods., 55 Adv. Cal. 208, 359 P.2d 251, 10 Cal. Rep.

56. Also Justice Traynor’s opinion in Coughlin v. Blair, 41 Cal.2d 587, 262 P.2d 305
(1953), refines egdsting rules expressing functional policy in the field of damages.
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doctrine. In Lloyd v. Murphy™ and Mitchell v. Ceazan Tires,
Lzd.*® two cases involving attempts by lessees to get out of their
leases because of the impact of World War II regulations on their
businesses, the Justice strictly limited the scope of the frustration
doctrine by setting out two requirements for its application. First,
one secking an excuse from his unqualified promise must prove
that the risk of the event which frustrated his purpose was “not
reasonably foreseeable,” a requirement neither lessee in the two
cases could satisfy. In Lloyd v. Murphy the lessee, an established
automobile dealer with two showrooms, leased a third showroom
from the defendant on August 4, 1941, for a term of five years.
Apparently, one reason for making the lease was to take advantage
of the increased demand for cars caused by fears of rationing. At
the time the lease was negotiated many defense measures had been
enacted including the statute which ultimately was used to limit
automobile production and establish a priority system. In the
Mizchell case the lessee was a franchised dealer in new automobile
tires, whose business was seriously disrupted by tire rationing. The
lease was made originally in 1937 and was renewed for three years
on March 21, 1940. Justice Traynor remarked that entry of this
country into war at that time was the subject of much debate.*”

The second requirement in Justice Traynor’s frustration doc-
trine is that the value of the lessor’s performance to the lessee must
be “totally or nearly totally destroyed.”® Substantial frustration is
not enough. Neither lessee could jump this hurdle either. In the
Lloyd case a few new cars could be sold to civilians with priorities,
and the dealer could still sell gasoline and do service, although this
had been only ten per cent of the business done at this location
before the government order controlling the sale of cars went into
effect. Moreover, the building was suited for many other commer-
cial purposes and was on a main street. The lessee could change
businesses or sublease. Similarly, in Mizchell, Justice Traynor
pointed out that the lessee could change his business to meet the
demand for recapped or re-treated tires or he could sublease.

The first requisite—that the lessee prove the risk was not reason-
ably foreseeable—is difficult to rationalize neatly in terms of the
policies discussed in this article, but it can best be explained in terms

57. 25 Cal.2d 48, 153 P.2d 47 (1944), 40 ILL. L. Rev. 147 (1945).

58. 25 Cal.2d 45, 153 P.2d 53 (1944).

59. Lloyd v. Murphy, 25 Cal.2d 48, 54, 153 P.2d 47, 50 (1944).

60. Mitchell v. Ceazan Tires, Ltd., 25 Cal.2d 45, 47, 153 P.2d 53, 54 (1944).
61. Lloyd v. Murphy, 25 Cal.2d 48, 54, 153 P.2d 47, 50 (1944).
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of functional policy. Justice Traynor’s own justification is trans-
actional, and to a great extent the requirement is consistent with
this policy of minimizing disruption of plans and reliance loss. He
sees the question as whether the lessee who has made an unqualified
promise to pay rent assumed the risk of the occurrence of the event
which later frustrated his purposes in leasing the building. Clearly,
if the risk were assumed, transactional policy would require the
lessee to honor his obligation to avoid disrupting the lessor’s plans.
However, even if one accepts the transactional policy and does not
consider the possible harshness of the burden on the lessee relevant,
he must face the difficult question of how one determines if the risk
had been assumed. Justice Traynor would answer this question by
asking if the frustrating event was reasonably foreseeable: “[I]f it
was foreseeable there should have been provision for it in the con-
tract, and the absence of such a provision gives rise to the inference
that the risk was assumed.” One must concede that this inference
is justified in many cases.

Nevertheless, the problem is not always this simple. The “not
reasonably foreseeable” burden of proof involves holding some bar-
gainers to perform or pay damages where they neither have as-
sumed the risk of the frustrating event nor have misled others into
thinking they have.*® This is true for several reasons. First, parties
to contracts often fail to consider obvious risks which are out of the
ordinary course of their businesses, such as the impact of war on
retailing. Next, the test of risk assumption contained in this burden
of proof is based on hindsight. In 1944 it was easy to say that a
reasonable man should have seen a significant enough chance of
war coming to this country when he considered the matter in 1940
so that he would make provision for it in his contracts. However,
in early 1940 many believed war would not come or had little
interest in the subject. Were they unreasonable to repress thoughts
of disaster and carry on business as usual? Even today, after World
War II, the Korean conflict, and years of cold war, clauses dealing
with frustration of the buyer’s purpose, as distinguished from im-
possibility of the seller’s performance, are fairly rare in commercial
contracts.** Finally, the “not reasonably foreseeable” burden of

62. 1bid.

63. See Note, 59 Yare L.J. 1511, 1512-13 (1950).

64. In my research project on the use of contract in manufacturing businesses, the form
contracts of over 850 firms with plants in Wisconsin have been collected. In addition, many
contracts drafted for particular transactions have been obtained. These contracts almost
never contain a clause covering “frustration of the buyer’s purpose” although a clause dis-
claiming liability because of the impossibility of the seller’s performance is one of the most
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proof is an unusually difficult one to carry. In the Mitchell case
Justice Traynor said that the lessee failed to carry it because there
was debate about American entry into war when the lease was
made. Counsel for the lessee might ask Justice Traynor why, as
of March 1940, a tire dealer in Long Beach, California, and his land-
lord should worry about the risk of war. Even if they should have
foreseen war, should they have foreseen a war with Japan in which
the Japanese would be so successful that they cut off American
rubber supplies and created the need for tire rationing? One could
make a tenable argument that the failure of the lessee in the
Mizchell case to carry this burden of proof, as Justice Traynor
applied it, does not give rise to a very strong “inference that the risk
was assumed.”

The “not reasonably foreseeable” burden of proof does not carry
out transactional policy in cases where the “inference that the risk
was assumed” is weak or nonexistent. These poor inference cases
resemble the decisions construing agreements where it is unlikely
that the parties thought about the issue when they bargained.®
There Justice Traynor attempted to find the result in the particular
case which would least disrupt plans and cause reliance loss. Yet
in the frustration area he relies on a general rule—the “not reason-
ably foreseeable” burden of proof—which does not easily allow a
case-by-case balancing of interests.®®

One has an easier time squaring the burden of proof with the
functional policy which calls for general rules to implement bar-
gaining. This policy dictates such a strict burden of proof because
of the probability that if the burden cannot be carried the risk was
tacitly assumed and because of the significant chance that relief
in such cases would affect the lessor’s interest adversely. Although
reasonable men might have failed to consider the risk of war, the

common. Again the freedom of the buyer, as a matter of business practice, to cancel at little
or no cost frequently solves the problem. See note 53 supra.

65. See text accompanying notes 3042 supra.

66. Transactional policy would be better implemented by the “gap-filling” doctrine
advocated by Hans Smit. Under this view 7 each case the court should determine whether
or not the party assumed the risk of the frustrated event by his absolute and unqualified
promise in the contract. Parties often overstate their actual ailocation of risks, and the ques-
tion is one of interpretation. The court does not read the words of the agreement literally,
but it asks if they were meant or understood to apply even if a frustrating event
occurs. Foreseeability of the risk is a helpful item of evidence, but not conclusive. See Smit,
Frustration of Contract: A Comparative Attempt at Consolidation, 58 CoLum. L. Rzv. 287,
313-14 (1958); Comment, 59 Micr. L. Rev. 98, 115-17 (1960). Compare Julius Stone’s
comment: “Systematic interference with transactions, which would normally be regarded
as unsettling transactions, may thus in fact stabilise them in times of basic economic in-
security.” SToNE, THE PrRovINCE AND FuNncTioN oF Law 562 (1946).
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lessor might have resisted any qualification being put into the
lessee’s absolute promise to pay rent had the issue been raised. The
lessor might assume the absence of qualification meant the lessee
was bound come hell or high water. After all, many unexpected
things happen which upset the smooth running of a business.
Unless the lessor has agreed to qualify the obligation to pay rent,
he may assume that any disruption is none of his concern; he is
not a partner but a supplier of a factor of production at a fixed fee.
Moreover, the lessor may place great reliance (in subtle ways which
are difficult to prove) upon regular payments of rent. Functional
policy calls for a rule protecting the lessor’s likely reliance on the
lessee’s unqualified promise without forcing the lessor to prove he
relied in every case. Such a position may also tend to encourage
bargainers to behave more rationally, allocate risks, and thereby
avoid lawsuits involving frustration problems.

Assuming a lessee can jump the hurdle of foreseeability, he
must then show that the value of the lessor’s performance was
“totally or nearly totally destroyed.” Justice Traynor explained this
requirement by saying that to allow relief in cases of a lesser degree
of frustration would cause confusion and encourage litigation
whenever a business became unprofitable because of the impact of
war.”” The doctrine of “substantial frustration” would require defi-
nition by the slow, case-by-case process of the common law.

One cannot explain this requirement on the basis of transac-
tional policy which, by definition, calls for wcighir}g interests case-
by-case. Arguably, this is a rule of functional policy. The vague-
ness as to what was and was not “substantial” frustration would
likely disrupt lessors’ plans and cause reliance losses since lessors
would have to let lessees out of leases, litigate to collect payments,
or negotiate settlements under the shadow of an uncertain doctripe.
Yet not only functional policy but the economic planning Pohcy
as well support Justice Traynor’s position. Lloyd and Mizchell
were wartime cases, and governmental regulations disrupted many
settled business practices then. An easily satisfied frustration doc-
trine would have overturned many contracts. It might have con-
tributed to even further disruption of the civilian economy beyond
that caused by shortages and regulations. Firms in the position of
Ceazan Tires were encouraged, by Justice Traynor’s position, to
modify their businesses to ventures serving the national interest—

67. Lloyd v. Murphy, 25 Cal.2d 48, 57, 153 P.2d 47, 52 (1944).
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here to replacement of needed consumer goods by a substitute. The
case for an easy frustration doctrine, implicitly rejected by Justice
Traynor, primarily turns on the policy of relieving hardship.®
Frustration can serve as a rough loss-splitting device in cases where
the losses are out of the ordinary run of business risks. The lessee
would lose his business because of war, but the landlord would
share in the hardship by losing his rent. While this result may
appeal to some, the relief-of-hardship policy seldom carries the day
with Justice Traynor.

Products liability—Justice Traynor, with no support from his
colleagues on the Supreme Court of California, would adopt a flat
rule in the field of products liability. His approach is a simple one:
“[I]t should now be recognized that a manufacturer incurs an
absolute liability when an article that he has placed on the market,
knowing that it is to be used without inspection, proves to have a
defect that causes injury to human beings.”® Moreover, this abso-
lute liability should apply whether the defect was in the product
when the manufacturer put it on the market or resulted from

normal handling in the chain of distribution after the manufacturer

lost control of it."

He justifies absolute liability by reasons consistent with both the
functional and the economic planning policies. First, it will facili-
tate bargaining. Our mass markets have moved from selling on the
basis of minimal quality to selling on the basis of price and styling.™
To a great extent our society has abandoned the attitude of “buyer
beware” for the tacit assumption that “it must be all right
or someone would tell me.” As a practical matter, consumers can-
not get information about whether bottles will explode, or TV sets
will have a shock hazard. Nor can one expect a consumer, before
he puts his dime into the vending machine, to bargain with a local

68. See, e.g., Note, The Fetish of Impossibility in the Law of Contracts, 53 CoLuM.
L. Rev. 94 (1953).

69. Escola v. Coca Cola Bottling Co., 24 Cal.2d 453, 461, 150 P.2d 436, 440 (1944)
(concurring opinion). See also Peterson v. Lamb Rubber Co., 54 Cal.2d 339, 350, 353 P.2d
575, 583, 5 Cal. Rep. 863, 871 (1960) (concurring opinion); Trust v. Arden Farms Co.,
50 Cal.2d 217, 235, 324 P.2d 583, 594 (1958) (separate opinion).

70. Gordon v. Aztec Brewing Co., 33 Cal.2d 514, 523, 203 P.2d 522, 528 (1949)
(concurring opinion).

71. “Of course cars today, in the neon-lit supermarkets . . . , can also be bought on
impulse, and are meant to be. This shift to high-turnover retailing is made possible not
only by raised living standards and confidence in meeting time payments over thirty months
. « « » but also by the fact that the cars are so much alike, and on the whole such well-built
standard products, that a customer does not gain significantly by deliberation.” Riesman &
Larrabee, 4utos in America, in ConsuMmeR Benavior 69, 74 (Clark ed. 1958).

“Once the customer’s main interest was in car quality and dealer reliability, and he
bargained l_mlfheartedly. . « . The first question a buyer now asks when he walks into a
showroom is: How much below list can I get it for?” Time, March 24, 1961, pp. 78, 79-80.
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bottler for an express warranty that a Coca Cola bottle will not
explode. Justice Traynor’s products liability rule would recognize
this reliance on minimal quality and make the assumption part of
the bargain without express provision—again he would have the
law follow practice. It is unclear how far he would allow manu-
facturers to contract away this absolute liability.

His argument based on the economic planning policy is a fa-
miliar one. Manufacturers can insure against products liability and
spread the loss to all consumers as a cost of doing business. The
individual cannot do this, and in many cases the loss will be one
he cannot handle. Absolute liability provides a kind of social se-
curity for those injured as a result of mass production and mass
distribution:

Liability for mistaken bids—In Drennan v. Star Paving Co.,"”
Justice Traynor imposed an absolute liability on subcontractors for
errors in bids on which general contractors rely even though the
sub attempts to withdraw the bid before the general acceptsit. The
case has prompted a great flurry of activity in law reviews™ and in
mimeographed supplements to contracts casebooks. In part the
stimulus for all this academic response was Justice Traynor’s re-
jection of the result apparently dictated by orthodox contract law
that an offer may be withdrawn before it is accepted.™ In part it
was his adoption, by means of some most unorthodox contract
theorizing, of a result which carried out either the transactional or
the functional policy and one view of the nonmarket general eco-
nomic welfare as well.

In the Drennan case the plaintiff, a general contractor, wanted
to bid on a school construction job. His bid had to be submitted
before 8:00 p.M. on July 28, 1955. It had to be accompanied by the
names of his subcontractors and by a bond guarantying he would
enter a contract if he received the job. It was customary for general
contractors to receive bids from subcontractors by telephone on the
day set for bidding and to rely on them in computing bids for the
entire project. On July 28th plaintiff’s secretary received by tele-
phone 50 to 75 bids from subcontractors on various parts of the job.
Defendant, a subcontractor, did paving work. Late in the afternoon
or early in the evening of that day defendant’s estimator telephoned,

72. 51 Cal.2d 409, 333 P.2d 757 (1958).

73. Mueller, Businessman’s Reliance, L.A.B, Bull., Dec. 1959, p. 41; 47 Caurr. L.
Rev. 405 (1959); 59 Corum. L. Rev. 355 (1959); 10 Hastines L.J. 435 (1959); 43 Mara.
L. Rev. 384 (1959); 32 So. Car. L. Rev. 413 (1999); 11 Stan. L. Rev. 546 (1959).

74. 1 WiLLisToN, CoNTRACTS § 55 (Jaeger ed. 1957).
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saying that he was bidding for defendant on the paving work in-
volved in the school job and that the bid was $7,131.60. He
was asked to repeat the amount and did so. He did not state ex-
pressly that the defendant subcontractor would not withdraw the
bid before it was accepted, that it was a “firm” bid or anything to
that effect. Apparently, there was no showing at trial that there
was any trade custom that bids could not be withdrawn before
acceptance.

Defendant’s bid for the paving work was low, and the general
contractor used it in computing his bid though he did not notify
the defendant of this. The general was awarded the job by the
school district that night. The next morning the defendant in-
formed the plaintiff that there had been a mistake, and defendant
would not do the job at his bid price. Plaintiff protested without
effect and sued to recover the $3,817 above the defendant’s bid
which he had to pay to get the paving done by another firm.

Justice Traynor wrote an opinion affirming a judgment for the
general contractor. As he saw it, there were two major issues: (1)
Was there a promise not to revoke the subcontractor’s bid “imposed
by law or reasonably inferable in fact”?™ (2) If there was such a
“promise,” is it enforceable absent bargained-for-and-given-in-ex-
change consideration to support it? He answered both questions
affirmatively. He found a promise not to revoke the bid “whether
implied in fact or law”™ by drawing an analogy to the device
used in section 45 of the Restatement of Contracts™ to prevent an
offeror in a unilateral contract situation from revoking just as the
offeree is about to reach the top of Karl Llewellyn’s flagpole.™
Once such a subsidiary promise to hold the bid open had been dis-

75. Drennan v. Star Paving Co., 51 Cal.2d 409, 414, 333 P.2d 757, 759 (1958).

76. 1d. at 414, 333 P.2d at 760.

77. “If an offer for a unilateral contract is made, and part of the consideration re-
quested in the offer is given or tendered by the offeree in response thereto, the offeror is
bound by a contract, the duty of immediate performance of which is conditional on the full
consideration being given or tendered within the time stated in the offer, or, if no time is
stated therein, within a reasonable time.” REeSTATEMENT, CoNTRACTS § 45 (1932). The
analogy between the mistaken bid withdrawal case and the unilateral contract withdrawal
situation also appears in 9 U. Caui. L. Rev. 153, 158 (1941), one of the best treatments of
the problem of the firm offer.

78. “For it was Offer and Acceptance which first led each of us out of laydom into The
Law. Puzzled, befogged, adrift in the strange words and technique of cases, with only our
sane feeling of what was decent for a compass, we felt the warm sun suddenly, we knew
that we were arriving, we knew we too could ‘think like a lawyer’: That was when we
learned to down seasickness as 4 revoked when B was almost up the flag-pole. Within the
first October, we had achieved a technical glee in justifying judgment then for 4; and suc-
culent memory lingers, of the way our dumber brethren were pilloried as Laymen still.”
T(..};\ggel)lyn, On Our Case-Law of Contract: Offer and Acceptance, I, 48 YaLe LJ. 1, 32
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covered it was no trick at all to find that the “absence of consider-
ation is not fatal to the enforcement of such a promise™® by refer-
ence to section go of the Restatement which provides: “A promise
which the promisor should reasonably expect to induce action or
forbearance of a definite and substantial character on the part of
the promisee and which does induce such action or forbearance is
binding if injustice can be avoided only by enforcement of the
promise.” In taking these steps Justice Traynor went beyond any
prior case® and differed with several authorities on contracts.”
The effect of the Drennan decision is clear in one respect but
not in another. What is clear is that the case imposes absolute lia-

 bility on subcontractors for errors in bids on which generals rely

even though the subcontractor attempts to withdraw the bid before
the general accepts it. The liability is absolute since it may be based
on neither choice nor fault. Of course, a sub who submits a bid
may assume that he cannot withdraw it after reliance by the gen-
eral because of custom or business sanctions such as blacklisting.
But the sub may not have considered the matter because he has
never had a reason to try to withdraw a bid, and this lack of reflec-
tion on the point may hold true for the general as well. It is even
remotely possible that the sub, the general, or both have taken a
course in business law and assume an offer is revocable until ac-
cepted. Yet none of this is relevant under the reasoning of the
Drennan case.

The unclear point about the effect of the decision is whether
Justice Traynor has created a flat rule governing the subcontractor-
general contractor relationship or a rule which calls for a case-by-
case review of the interests of the parties. In effect, if not in its
reasoning, the Drennan decision appears to have created a flat rule.

79. Drennan v. Star Paving Co., 51 Cal.2d 409, 414, 333 P.2d 757, 760 (1958).

80. The Drennan case seems to go beyond Justice Traynor’s own prior decision in .Ba}rd
v. Kent, 19 Cal.2d 449, 122 P.2d 8, 139 A.L.R. 1032 (1942), which he attempts to distin-

ish in the Drennan opinion. See Drennan v. Star Paving Co., supra note 79, at 416-17,
333 P.2d at 761. For the prior California cases see Note, Promissory Estoppel in California,
5 Stan. L. Rev. 783 (1953). .

The Drennan case also goes beyond statutes which do away with the requirement of
orthodox consideration for firm offers in that the statutes require the offer to be written
while the Drennan case does not. See N.Y. Pers. Prop. Law § 33(5); Unirorm COMMER-
c1aL CopE § 2-205 (1958 Official Text). Of course, this is consistent with Justice Traynor’s
views about the utility of requiring a contract to be written to be enforceable. See text
accompanying notes 43-55 supra.

81. See James Baird Co. v. Gimbel Bros., Inc., 64 F.2d 344 (2d Cir. 1933) (L. Hand,
J.); 1 CorsiN, ConTracTs § 51 (1950); Schultz, The Firm Offer Puzzle: A Study of
Business Practice in the Construction Industry, 19 U. Cur. L. Rev. 237, 283-85 (1952).
But see Sharp, Promises, Mistake and Reciprocity, 19 U. Crr L. Rev. 286 (1952); Sharp,
Pacta Sunt Servanda, 41 CoLum. L. Rev. 783, 792-93 (1941).
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Justice Traynor impliedly found that “injustice” could “be avoided
only by enforcement of the promise” when he relied on section go
of the Restatement of Contracts. The facts of the Drennan case
are typical of almost all subcontractor-general contractor mistaken-
bid situations. Therefore, the case stands as a precedent for almost
all of these situations. Certainly there was no weighing of the sub-
contractor’s case for freedom from absolute liability in Justice Tray-
nor’s Drennan opinion. On the other hand, the reasoning of that
opinion leaves the court free to find for a subcontractor in any
future case where his interest calls for this result, and, in this sense,
the Drennan case calls for a case-by-case approach. The effect of
the decision will remain unclear until the court faces more cases
involving attempts to withdraw mistaken bids before acceptance.

Absolute liability can be defended in both market and non-
market terms. If the Drennan case creates a general rule of abso-
lute liability governing the relations between sub and general con-
tractors, it is an expression of functional policy.** The rule will
facilitate bargaining by protecting the general’s reliance on tacit
assumptions known to both parties.** The general contractor is
likely to rely on telephone calls, as he did in the Drennan case, rather
than adopt some formal procedure such as making written option
contracts with each subcontractor. Such formal procedures are not
likely to be used by businessmen since they are cumbersome and
strike most businessmen as meaningless legalism. The sub is in the
business of making bids, he said on the telephone that he would do
the paving work for $7,131.60, and the general is going to assume
“it must be all right” and rely. Moreover, the general’s reliance is
significant. He must bid in a competitive system, and the more re-
liable information he has to base his bid on, the more rational his
planning for profit can be. If subs can withdraw bids after the
general has used them, the disruption of the general’s plans can be
costly, especially where the general is facing tough competition
for the job.

Absolute liability is not an overly drastic burden on subcontrac-
tors. They are not surprised by the general’s reliance; they actively
seck it. Subs get a business exchange for standing behind their bids
if the general uses their sub bid in computing his own. If this hap-
pens, it becomes more likely that the sub will get the job when the
general gets the award. That is why they provide bidding service

82. Compare Fuller, Consideration and Form, 41 CoLum. L. Rev. 799, 818-19 (1941),
on the concept of “transactions ancillary to exchanges.”
83. See Schultz, supra note 81, at 268—69.
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to the general.** Moreover, most subcontractors would not be sur-
prised by a legal obligation to stand behind their mistaken bid.
Many feel an ethical obligation to do so.* Furthermore, the sub-
contractor has a practical reason for exercising care in bidding and
making whatever provision for absorbing losses he can—a reason
which is unrelated to the problem of withdrawing mistaken bids.
Errors may not be discovered as quickly as they were in the Dren-
nan case, and a subcontractor could sign a contract with the general
based on an erroneous bid before realizing what happened. In such
a case a sub could not avoid losses caused by errors in bidding
merely by revoking his offer. The fact that the sub discovers his
error before a contract is signed but after the general has used the
sub’s bid is only an accident and diminishes neither the incentive
to use care nor the injury caused by the error.

However, if the Drennan case calls for a case-by-case approach
to the attempted withdrawal of a mistaken bid before acceptance,
this complicates matters. If it does, one might view the case as an
expression of transactional policy—a rule allowing the court to
balance the interests of the parties to find a result which least dis-
rupts plans and causes reliance loss. Yet it is difficult to imagl:ne
any facts relevant to disruption of plans and reliance loss which
were not present in the Drennan case which would add enough
weight to swing the balance to the subcontractor. All the sub can
assert is that he will not get the profit he planned on, and that was
true in the Drennan decision. Rather, the sub’s interest which
might swing the balance is that liability for the mistaken bid will
impose great hardship on him while the general could better absorb
or spread the loss. Of course, this is an expression of the particu-
larized nonmarket value, the relief-of-hardship policy. All one can
say is that the reasoning in Justice Traynor’s opinion would not
inhibit the Supreme Court of California or any lower court from
lifting drastic losses from the shoulders of a subcontractor and
dumping them on a rich general if the facts of a given case, and
the values of the judges involved, make this appealing.

B. Decisions Based on Nonmarket Concepts of
Economic Welfare

A central problem of contract law is the tension between pro-
moting economic welfare through the market institution and

84. See Mueller, supra note 73, at 44-45.
85. See Schultz, supra note 81, at 268.



844 STANFORD LAW REVIEW  [Vol.13: Page 812

promoting it through social control of economic matters. Most of
Justice Traynor’s contracts opinions appear to be firmly in the
market camp, but some of them can be explained alternatively on
nonmarket grounds. Finally, there remain a few of his decisions
which are based primarily on social control, reflecting either the
particularized relief-of-hardship or the generalized economic plan-
ning policies. Of course, one cannot be sure that Justice Traynor
would not make much wider use of social control in contracts if
he had the opportunity. A judge is limited to the cases brought
before him, and Justice Traynor has not had the chance to deal
with many present-day contract issues which other judges are
resolving in social control terms.

1. The Relief-of-Hardship Policy. Justice Traynor has had little
to do with the relief-of-hardship policy. On the one hand, few of
his cases have involved appropriate facts. On the other, relief-of-
hardship stands directly opposed to the transactional policy as a
means of supporting the market, which he has so often cham-
pioned. The relief-of-hardship policy involves, first, lifting harsh
burdens from a bargainer for whom a contract has turned out
disastrously or, second, policing particular contracts for unfairness
of the exchange. Such compromises with the demands of the
market in the name of certain ethical ideals of our society can be
achieved by the use of any of a number of orthodox contract doc-
trines. Consideration, duress, and construction of language are
examples. More recently, it has been suggested that the policy be
more openly expressed by a doctrine of “unconscionability.”*®

Justice Traynor’s attitudes about this policy must be wrung out
of one case, Drennan v. Star Paving Co.,*" and, as a result, the in-
ferences drawn here are tenuous. The Drennan opinion is the only
one in which Justice Traynor might be even suspected of em-
bracing the idea of relieving a bargainer from the drastic conse-
quences of his contract on a case-by-case basis.”* As pointed out,”
the Drennan opinion is based on section go of the Reszazement of

86. See UnrrorM CoMMERCIAL Copk § 2-302 (1958 Official Text); Note, 45 Iowa L.
Rev. 843 (1960); 18 U. Cur. L. Rev. 146 (1950); Note, 109 U. Pa. L. Rev. 401 (1961);
70 Yare L.J. 453 (1961).

87. 51 Cal.2d 409, 333 P.2d 757 (1958).

88. Arguably, Justice Traynor’s positions concerning interspousal support agreements,
the power of a court to modify them, and the power of a court to enforce them through
contempt proceedings, reflect the relief-of-hardship policy. See Plumer v. Superior Court,
50 Cal.2d 631, 638, 328 P.2d 193, 197 (1958) (dissenting opinion); Plumer v. Plumer, 48
Cal.2d 820, 313 P.2d 549 (1957); Bradley v. Superior Court, 48 Cal.2d 509, 523, 310 P.2d
634, 643 (1957) (dissenting opinion). The domestic relations setting of these decisions,
however, makes conclusions about his views on “contracts” based on them unsafe.

89. Text accompanying notes 72-85 supra.
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Contracts which is applicable if “injustice can be avoided only by
enforcement of the promise.” If the loss caused by a mistaken bid
which a subcontractor attempted to withdraw before acceptance
would break the sub, and if the general could absorb it without too
much difficulty, one might say “injustice can be avoided” other than
“by enforcement of the promise” and one might conjecture
that Justice Traynor would then rule for the subcontractor. How-
ever, this conclusion would have to appear in the court’s opinion,
and a policy of contract compassion is seldom talked about in such
places.

Drennan also may indicate that Justice Traynor rejects the idea
that courts should police bargains for fairness at the time they were
made; then again it may not. Six years before the decision Professor
Schultz published “The Firm Offer Puzzle: A Study of Business
Practice in the Construction Industry.”®® Schultz studied the prac-
tices of sub and general contractors regarding standing behind bids.
He found that some generals, after using a particular sub’s bid in
computing their own, when they get the job renegotiate with a
number of subcontractors to get even lower bids. If section go of
the Restatement of Contracts is applied to keep subcontractors from
withdrawing their bids, subs will be bound while generals will not
be. Professor Schultz regards this as an unfair situation and argues
that section go ought not be applied and subcontractors should be
left free to back out.”

Justice Traynor rejected Professor Schultz’s advice in deciding
the Drennan case, and one might infer that Justice Traynor does
not think courts should attempt to insure a fair exchange. Yet two
sentences in the Drennan opinion may indicate otherwise:

It bears noting that a general contractor is not free to delay acceptance
after he has been awarded the general contract in the hope of getting
a better price. Nor can he reopen bargaining with the subcontractor
and at the same time claim a continuing right to accept the original
offer.?

This may mean that Justice Traynor accepts the responsibility for
generally policing bargains, or it may mean no more than that
courts should consider fairness in creating new rules which expand
the category of enforceable obligations.

The evidence relevant to the relief-of-hardship policy is unsatis-

90. 19 U. Ca1 L. Rev. 237 (1952).
91. Id. at 284-85.
92. Drennan v. Star Paving Co., 51 Cal.2d 409, 415, 333 P.2d 757, 760 (1958).
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factory. All one can conclude is that Justice Traynor has not made
much use of it yet.

2. The Economic Planning Policy. Many contract rules express
the economic planning policy. ‘Two more or less respectable argu-
ments are current. First, courts should adopt rules which allocate
losses to the parties best able to absorb or spread them.”® Second,
courts should “regulate” industries or types of transactions by mak-
ing legal sanctions for breach of contract available only on certain
conditions or by making them absolutely unavailable for certain
kinds of contracts. In some of Justice Traynor’s decisions the eco-
nomic planning policy appears to reinforce market-oriented poli-
cies. In a few decisions economic planning appears to be the pri-
mary concern.

Rules allocating losses—Justice Traynor’s views about this part
of the economic planning policy are not easy to determine. In one
case he advocated adopting a general rule which would allocate
losses so that they would fall on the party most likely to be able to
absorb or spread them. Yet he has ignored this idea in construing
insurance policies and in deciding Drennan v. Star Paving Co.

The Justice’s reliance on the loss allocation argument was pre-
viously discussed in the products liability cases.” He argued that
manufacturers should be absolutely liable for personal injuries
caused by their products because they can insure and distribute the
cost to the public. Yet this argument was coupled with one based
on functional policy and perhaps should be viewed as only of
secondary importance. Justice Traynor’s opinions construing in-
surance policies® are transactional and do not reflect any urge to
throw all losses on the superior assets of insurers.”® Moreover, the
Drennan decision, whether it establishes a case-by-case approach or
a general rule, in many cases will result in placing losses caused by
erroneous bids on subcontractors who, typically but not always,”

93. See, e.g., Note, The Fetish of Impossibility in the Law of Contracts, 53 CoLuM.
L. Rev. 94, 98-102 (1953). See also the careful analysis of this slogan in Calabresi, Some
Thoughts on Risk Distribution and the Law of Torts, 70 Yare L.J. 499 (1961).

94, See text accompanying notes 69-71 supra.

95. See text accompanying notes 32-42 supra.

96. Of course, several of his decisions do shift losses to insurers, but this is not a con-
sistent policy. See ibid.

97. The reasoning of the Drennan case would seem to apply equally to a materials
supplier. Frequently they are a good deal more wealthy than general contractors. See, €.
Robert Gordon, Inc. v. Ingersoll-Rand Co., 117 F.2d 654 (7th Cir. 1941); James Baird Co.
v. Gimbel Bros., 64 F.2d 344 (2d Cir. 1933).
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will not be as wealthy as general contractors or have the ability to
pass losses on.”

Rules regulating industries or types of transactions—Up to this
point one has had to indulge in a good deal of speculation to find
nonmarket social control values lurking in Justice Traynor’s opin-
jons. However, clearly he has followed the economic planning
policy in several areas by creating or carrying out general rules
which “regulate” industries or types of transactions. Contract law
regulates by providing legal sanctions for breach only on certain
conditions or by denying them entirely to certain kinds of bargains.
This kind of regulation can be only as effective as there is need for
legal sanction and awareness by bargainers of these conditions and
prohibitions.”® Justice Traynor’s attempts at regulation by contract
rule are in the areas of insurance, construction, and real estate, all
of which are at least marginally responsive to this type of indirect
pressure.

The Justice’s regulation of the insurance and construction in-
dustries has followed from some of his primarily market-oriented
case law decisions. His transactional approach to construing in-
surance policies*® may operate to slow the drift to standardized
and bureaucratic ways of running large insurance organizations.
Whether or not a particular obligation has been assumed in a policy
turns on the expectations created by the insurer’s actual system of
selling its product rather than the dictatés of the insurer’s standard

98. “As between the subcontractor who made the bid and the general contractor who
reasonably relied on it, the loss resulting from the mistake should fall on the party who
caused it.” Drennan v. Star Paving Co., 51 Cal.2d 409, 416, 333 P.2d 757, 761 (1958).

In Gagne v. Bertran, 43 Cal.2d 481, 275 P.2d 15 (1954), Justice Traynor refused to
impose absolute liability on a soil tester for errors in a professional opinion which lead to a
large loss because of the client’s reliance on that opinion. The Justice commented that the
soil tester had made no “absolute promise” that his opinion would be accurate, and the
amount of his fee ($25) and the fact that he was paid by the hour indicated that he was
selling service and not insurance.

The case is 2 puzzling one. A good deal of time can be spent attempting to square it
with the Drennan decision. Even more difficult is the attempt to classify it in terms of the
policies set out in this article. Justice Traynor’s comments seem transactional. The tester
did not assume the risk of losses caused by his nonnegligent errors, and the client did not
pay for such insurance. Yet the result protects the small professional man from heavy losses
and allocates them to the buyers of this kind of service. Perhaps, then, the case can be ex-
plained equally well under the economic planning policy.

99. Interviews with businessmen working for fairly large corporations engaged in
manufacturing indicate a lack of concern about legal sanctions, or even commercial arbitra-
tion, and a surprising amount of misinformation about the requirements for a legally bind-
ing contract. See notes 53, 54 supra. Obviously these businessmen are not going to be regu-
lated by manipulating the law of contract except insofar as absolute liability is imposed by
lawmakers in the guise of contract law.

100. See text accompanying notes 32-42 supra.
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operating procedure.*® Undoubtedly, rationality within the or-
ganization would be furthered by a literal reading of the policy
terms, but this bureaucratic function of written documents is denied
to the companies by Justice Traynor.*** Then the Drennan decision
controlling a subcontractor’s right to withdraw a mistaken bid can
be viewed as a regulation of construction industry practices in the
public interest to promote lower costs by facilitating the working
of the bidding system.**®

However, more significant regulation of parts of these indus-
tries may follow from Justice Traynor’s decisions carrying out legis-
lative schemes of licensing insurance brokers and construction con-
tractors.’® The cases concern attempts to sue on contracts by indi-
viduals who did not have the licenses required by statute to engage
in the occupations involved in the agreements.” In one case the
statute made contracts unenforceable if the plaintiff were unli-
censed.”® In the other the court reached this result since the statute
made dealing without a license illegal.**” Although there was a
tenable argument in both cases that the purposes of the statute did
not require the unlicensed plaintiff to be deprived of his contract,*®
Justice Traynor refused to enforce either bargain.

101. Cf.Industrial Indem. Co. v. Industrial Acc. Comm’n, 34 Cal.2d 500, 507-10, 211
P.2d 857, 860-63 (1949) (concurring opinion); Culley v. New York Life Ins. Co., 27 Cal.2d
187, 163 P.2d 698 (1945).

102. Professor Fuller sets out three functions of form, Fuller, Consideration and Form,
41 CoLum. L. Rev. 799, 800-806 (1941). See note 50 supra. The formality of a writing
has a fourth function. It might be called the bureaucratic function. As organizations get
larger and labor is divided and subdivided various officials within the organization must
act based on the written record produced by the negotiator. For example, a production
official must perform a contract written by a salesman who negotiated with the customer’s
purchasing agent. In a large firm the production official may not be able to discuss the
matter with the salesman because of the problems of distance or organizational procedures;
the writing is the production official’s only guide as to what is required to perform the
contract. Insofar as the economic planning policy favors rationality within the large
organization it will call for a literal “plain meaning” interpretation of words of the contract
because this is the only thing on which the production official can base the manner in which
the goods are produced.

103. General contractors probably are better able to pass increased costs on to the
owner of the building than subs are able to pass them on to generals. Thus, had the Drennan
case been decided differently, owners would probably have borne the ultimate burden of
subcontractors’ bidding errors. Cf. Schultz, The Firm Offer Puzzle: A Study of Business
in the Construction Industry, 19 U. Cu1 L. Rev. 237, 285 (1952).

104. Lewis & Queen v. N. M. Ball Sons, 48 Cal.2d 141, 308 P.2d 713 (1957); Fewel
& Dawes, Inc. v. Pratt, 17 Cal.2d 85, 109 P.2d 650 (1941).

105. See CaL. Bus. & Pror. Cope § 7028; CaL. Ins. CopE § 1714.

106. Lewis & Queen v. N. M. Ball Sons, 48 Cal.2d 141, 308 P.2d 713 (1957). The
statute was CaL. Bus. & Pror. Cope § 7031.

107. Fewel & Dawes, Inc. v. Pratt, 17 Cal.2d 85, 109 P.2d 650 (1941).

108. See Justice Carter’s dissenting opinions. Lewis & Queen v. N. M. Ball Sons, 48

Cal.2d 141, 155, 308 P.2d 713, 722( 1957); Fewel & Dawes, Inc. v. Pratt, supra note 107,
at 92, 109 P.2d at 654.
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These statutes, and Justice Traynor’s decisions carrying them
out, further the economic planning policy by tending to limit the
use of the market system to insurance brokers and construction
contractors with licenses. Arguably, licensing insures that the
public will deal with only qualified brokers and contractors. More-
over, a licensing scheme affords the state some control over how
licensees perform in their occupation to supplement the often in-
adequate control provided by difficult and expensive lawsuits for
breach of contract or misrepresentation. On the other hand, the
statutes can serve to protect those licensed from the competition of
those unlicensed and to control the type and degree of competition
between those privileged to use the market. This promotes the
general economic welfare if it is in the interest of society to have
certain occupations or professions so subsidized. For example,
higher income in a licensed area could attract more and better
qualified people to it.

These two “illegal contract” decisions provide an interesting
contrast to Justice Traynor’s several opinions limiting the thrust
of statutes requiring writings. Devices were available to limit the
licensing legislation,** but he did not use them. Both kinds of
statutes overturn transactions and may disrupt plans and cause re-
liance loss."*® Apparently Justice Traynor agrees with the legisla-
ture’s use of licensing to control participation in the market where-
as he disagrees with the purposes of the required-writings legis-
lation.

Justice Traynor has regulated the selling of real estate by re-
fusing to enforce certain common features of the land contract.
The effect of a line of his decisions is to subvert provisions which
would allow a vendor, if the vendee defaults, to quickly quiet title
and regain possession and to keep the vendee’s payments. He has
given land contract vendees a right of redemption or the right to
restitution of the balance between their payments and the vendor’s
damages even though there are express provisions in the contract
to the contrary. This is the clearest instance in Justice Traynor’s

109. See the opinions cited note 108 supra.

110. Both Lewis & Queen v. N. M. Ball Sons, 48 Cal.2d 141, 308 P.2d 713 (1957),
and Fewel & Dawes, Inc. v. Pratt, 17 Cal.2d 85, 109 P.2d 650 (1941), involve not only
reliance loss to the plaintiff but a gain to the defendant, as a result of the reliance loss, to
which the defendant has but a weak claim. This is the strongest case for a remedy absent
a countervailing policy. See Fuller & Perdue, Tke Reliance Interest in Contract Damages,
46 Yare L.J. 52, 56 (1936).
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contracts decisions where social control prevails over individual
discretion.’**

In Barkis v. Scot™** a vendor brought an action to quiet title
against the vendees. They had purchased the house in question
under a land contract and had been in possession approximately five
years. They had paid close to half the amount due and had made
$3,100 worth of improvements. The land contract provided that
time was of the essence and in the event of default, at the option
of the vendor, all moneys paid by the vendees would be retained by
the vendor as liquidated damages. When the vendees’ checks for
the June and August 1946 monthly payments were returned by the
bank for insufficient funds, the vendor notified the vendees that he
had declared a forfeiture and then brought the action. The trial
court, following many prior California decisions, found for the
vendor according to the terms of the contract. Justice Traynor’s
opinion reversed this judgment and, in effect, swept aside the prior
California cases.

Justice Traynor stated that the old leading case of Glock v.
Howard & Wilson Colony Co.™ was wrongly reasoned. There the
court had said that the vendee forfeited the payments he had made
if he defaulted. Apparently, the court in the Glock case had over-
looked section 3275 of the Civil Code:

Whenever, by the terms of an obligation, a party thereto incurs a for-

feiture, or a loss in the nature of a forfeiture, by reason of his failure to

comply with its provisions, he may be relieved therefrom, upon making

full compensation to the other party, except in the case of a grossly negli-
gent, willful, and fraudulent breach of duty.

Justice Traynor found that section 32¢75 prevented a forfeiture. To
apply the section he had to overturn the trial court’s finding that
the bad checks constituted a grossly negligent or willful breach. He
did so, pointing out that they had resulted from illness disrupting
the vendees’ regular schedule of deposits.

Justice Traynor further broadened the rights of the defaulting
vendee in Baffa v. Johnson'** and Freedman v. The Rector™ In
both cases vendees had made deposits of earnest money under con-

111. See Justice Traynor’s own discussion of these cases: Badlands in an Appellate
Judge’s Realm of Reason, 7 Urau L. Rev. 157, 159-60 (1960); Unjustifiable Reliance, 42
Minw. L. Rev. 11, 19-21 (1957).

112, 34 Cal.2d 116, 208 P.2d 367 (1949).

113. 123 Cal. 1, 55 Pac. 713 (1898).

114. 35 Cal.2d 36,216 P.2d 13 (1950).

115. 37 Cal.2d 16,230 P.2d 629, 31 A.L.R.2d 1 (1951).
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tracts for the purchase of property which provided that if the
vendee failed to go through with the transaction, the vendor could
retain the deposits as liquidated damages. Both vendees refused
to go through with the deals, and both attempted to recover at least
part of their deposits. In the Baffz case Justice Traynor said that a
defaulting vendee may recover his deposit less the vendor’s dam-
ages, but the vendee in the case had failed to prove that there was
any balance in his favor. In the Freedman decision the case was
remanded to give the vendee a chance to prove the amount of resti-
tution due. In both cases liquidated damages provisions were ig-
nored. However, the significance of the Freedman decision is that
while the facts did not fall within section 32775 of the Civil Code
because the breach was willful, Justice Traynor still decided that
the vendee could obtain restitution. This result turned on his own
judgment and not simply obedience to a legislative policy decision.

Why should vendors and vendees be inhibited from making
agreements which allow the vendor to get the vendee off the prop-
erty quickly and to retain all the vendee’s payments if the vgndee
defaults? Why should the vendor be prevented from creating a
situation in which the vendee will have a real incentive to perform ?
At the outset one can object that it is unlikely that vendees actually
agree to such provisions but rather likely that they sign printed-
form contracts with such provisions buried in the fine print.*®
However, Justice Traynor’s rule goes well beyond protecting such
a vendee and encompasses even a vendee who is fully aware of the
legal effect of his contract and defaults to serve his own purposes.
To defend the position one must establish that the general wel-
fare is furthered if vendees cannot make such bargains in any case.

The argument for Justice Traynor’s position differs in the case
of the security device where the default comes after substantial pay-
ments and in the case of the deposit, or “earnest money,” contract
made preliminary to closing. Yet in both instances the defense
turns on the hardship such “forfeiture” provisions can bring to the
vendee, assumptions about his ability to protect himself, and the
weakness of the vendor’s case for having a right to the property and

116. While this often is undoubtedly the case, it is interesting to note that the authors
of a recent empirical study of land contract practices in Wisconsin conclude: “[ T]‘hc
general tone of the answers gives the impression that both sellers and buyers, often in spite
of their scanty previous experience, usually know some of their basic legal rights and duties
under the land contract; for instance, that the farm is lost upon default of payment after a
short period of grace.” Dolson & Zile, Buying Farms on Installment Land Contracts, 1960
Wis. L. Rev. 383, 417.
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the payments as well. First, under such agreements in a security con-
tract where the default comes after substantial payments, the de-
faulting vendee and his family lose their house and their payments
—in many instances the primary asset of the family unit. Typically,
assuming such a risk on a long-term land contract is a bad gamble
since defaults can be caused by a general economic downturn or
personal misfortune over which a vendee has no control. The
bargaining agent for the family ought not be induced to take such
a gamble in a society interested in housing its members and in-
suring that family units have some measure of economic security.
Moreover, such provisions, if widely used, would tend to magnify
the effect of general economic downswings by financially wrecking
many families at the same time. Finally, society also may have an
interest in preserving confidence in the economic and social system.
Many vendees lack the bargaining skill or power to object to such
forfeiture clauses at the time the land contract is made. Years of
payments and the house can be lost because of events unrelated to
the ability of a family’s primary wage earner. In many instances
the cards are stacked against the vendee over the long run if his
land contract provides he loses everything if he defaults. Those
playing with the deck stacked against them seldom retain confi-
dence in the game.*"’

Second, Justice Traynor’s defaulting vendee rule also applies
to earnest money payments made preliminary to the closing. Even
the willfully defaulting vendee can get restitution of any balance
left after the vendor’s damages are applied against his deposit.
“Liquidated damages” clauses to the contrary seem to be ineffective.
It may be in the interest of the general welfare to allow vendees
to back out of purchase agreements at the least cost consistent with
the interests of the vendor. Frequently a house is the most expen-
sive item a family unit will ever buy. Yet, also frequently, it is
bought on an impulse, with little more deliberation than is exerted
in buying a bottle of detergent at a supermarket.® It may be that
years of dealing with department stores has established the prin-
ciple of “money cheerfully refunded” in the minds of many; we
live in a kind of “implied warranty” society. Moreover, if one is
to judge by the reported cases, real estate selling is an area where
practices on the borders of fraud are not uncommon.

117. See Knight, The Ethics of Competition, in THE ETHics oF COMPETITION 19, 58—
66 (1935); Knight, Economic Theory and Nationalism, in id. at 277, 291-93.

118. See Norris, Processes and Objectives in the New London Area, in CoNsumEeR Bg-
HAVIOR 25 (Clark ed. 1954).
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The defaulting vendee rule also attends to the legitimate in-
terests of the vendor.”** In the Barkis situation involving the se-
curity arrangement the default on the monthly payments must be
made up and the payments must be resumed. What the vendor
loses is the right to oust the vendee, keep all his payments, and resell
at a profit.** In cases like Baffz and Freedman involving the mar-
keting contract, in order to get restitution the vendee who backs
out must prove that his deposit exceeded the vendor’s damages. If
courts administer this burden of proof wisely, the vendor will keep
the earnest money where there is no balance in favor of the vendee
or in cases of doubt. What the vendor loses is the right to retain
the vendee’s deposit over and above his damages as a windfall. For
example, suppose a real estate developer sells a house to a vendee
who cannot afford the monthly payments. The vendee pays $1,000
down when he signs the contract, but.a short time later he recog-
nizes the foolishness of his commitment and repudiates. The de-
veloper immediately resells to a second vendee at the same price,
incurring only a small additional selling expense. Why should the
developer be able to keep all of the vendee’s $1,000 deposit ?

In a recent article™™ Professor Hetland objects to the Barkis,
Baffa, and Freedman decisions because they may result in undue
interference with the market system and the contribution made
by that system to the general welfare. Initially he insists that we,
unlike the Supreme Court of California, make a useful distinction
between cases like Baffa and Freedman, which involve the “basic
buy-sell” or marketing agreement, and cases like Bargzs which
deal with the parties’ security device and problems of default after
the transaction is under way. Next he makes an argument against
the Baffa and Freedman cases which, in the terms of this article,
is based on transactional policy. He contends thatin the marketing
agreement situation there is need for a valid liquidated damages
device to protect the vendor from injury when the vendee with-
draws. In theory requiring the vendee in default to prove that his
deposit exceeds the vendor’s damages will fully protect the vendor’s
interest, but in fact this may not always be true.

Professor Hetland gives the following illustration:*** The ven-
dor wanted to sell his house in California because he had taken a

119. This was the primary argument in Justice Traynor’s opinions in the Barkis, Baffa,
and Freedman cases. The argument goes back to the classic case of Britton v. Turner, 6
N.H. 481 (1834).

120. Compare Dolson & Zile, supra note 116, at 413-14.

121. Hetland, T4e California Land Contract, 48 Cavir. L. Rev. 729 (1960).

122. Id. at 738-40.
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job in Florida which began on September 1st. It was important
to the vendor to move his family together and get his children
started in school at the beginning of the term. He had deposited
earnest money on a house in Florida, but his contract there was
contingent upon selling his California house by September 1st. By
the end of July the vendor had turned down an offer of $22,000,
knowing his house was worth more. However, time now was
growing short. The vendee offered $18,000 on a deposit receipt
contract on August 1st. He finally agreed to raise his deposit from
$500 to $2,000 so that if he should default, the vendor would have
something to cover his loss. Closing was set for August 29th, and
time was made of the essence in a contract providing that the ven-
dor should retain the $2,000 in case of default.

On August 15th the vendee refused to go through with the deal
and demanded his money back. The vendor at this point had no
effective remedy for this breach. Specific performance would be
undesirable since the vendor wanted an $18,000 contract only if he
could close by September 1st. Contract damages would be the dif-
ference between the contract price and the value of the house at the
time of the breach,'* the property clearly was worth more than
$18,000 then, and so there would be no damages.

The vendor gave up his Florida house and resigned himself to
moving the family in several groups and forcing his children to
change schools in the middle of the year. Without the pressure of
time, he sold his house for a net to him of $20,000 after September
1st. Then the vendee sued to recover his $2,000 deposit back. Under
the rule of the Freedman case the vendee would probably win.
The vendor would have trouble proving any damages. He sold his
California house for more than the agreed price of $18,000, and this
fact would probably be sufficient to justify judgment for the vendee.
The loss on the Florida house probably is not a foreseeable conse-
quence of breach and hence not recoverable or will require the
vendor to bring experts from Florida to establish the value of the
house there in order to determine his loss, and this cannot be done
for the $2,000 in dispute. The disruption of family plans and frus-
tration cannot be measured in money damages. This, Professor
Hetland asserts, shows that the Freedman rule is unfair in a mar-

123. Car. Crv. Copk § 3307, as construed in Royer v. Carter, 37 Cal.2d 544, 233 P.2d
539 (1951) (Traynor, J.).
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keting contract situation and liquidated damages are needed. He

continues that
[the vendor’s] unprovable loss is only part of it. Avoiding the expense
of trial, avoiding the expense of expert witnesses to prove value, taking
away the club of a litigious vendee who knows that his threatened law-
suit is potentially dangerous enough to “nuisance out” a settlement,
saving the developer from depressing the value of the rest of his tract
by proving resale at a loss to be resale at true value—these, too, have some
bearing on the problem.!?4

Professor Hetland also sees a potential danger if the court were
to extend Barkis v. Scott, a security device case, and give the de-
faulting vendee on a marketing agreement an equity of redemp-
tion as an alternative to his restitutionary rights. This has not been
done, but it is consistent with the reasoning of the three opinions
which have not distinguished marketing from security agreements.
If the court failed to make this distinction, the defaulting vendee
on a deposit contract could cloud the vendor’s title, preventing
quick resale except at the cost of purchasing a quitclaim deed.

‘When we turn to the security contract and facts such as those
of Barkis v. Scott, Professor Hetland concedes that Justice Traynor’s
opinions make more sense as this is the situation to which most of
the anti-windfall arguments are relevant. However, he points out,
in effect, that social welfare may not be best served by removing
from the list of permissible bargains the chance to gamble on a
forfeiture. While an equity of redemption or restitution may help
the defaulting vendee, it does little to make the land contract at-
tractive to the vendor or the lender. In fact, the Barkis line of cases
makes the land contract no longer a more attractive security device
than a mortgage or deed of trust, since the land contract is no
longer more quickly and less expensively enforced under California
law.** Insofar as speed and expense of enforcement of a land con-
tract lowered the amount of required down payments, they may
have been worth the harsh consequences of forfeiture. The ad-
vantage of lower down payments will be lost if vendors take ra-
tional action in response to Justice Traynor’s land contracts de-
cisions.**®

124. Hetland, supra note 121, at 740-41. (Footnotes omitted.)

125. Id. at 760-75. '

126. But cf. Beuscher, Buying Farms on Installment Land Contracts—A Preface, 1960
Wis. L. Rev. 379, 381: “It is quite possible that long established commercial practice has at
least as much influence [as more expeditious remedies against defaulting land contract
buyers] in inducing sellers to use a land contract rather than a mortgage to secure . . .
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All of Professor Hetland’s objections to Justice Traynor’s de-
faulting vendee cases indicate the difficulties of turning from sup-
porting the market through contract law to attempting to shape
men’s affairs through it. They indicate the difficulty in knowing
the consequences of a decision. In theory contract damages fully
protect the vendor; in fact, as Hetland’s hypothetical case indicates,
contract damages only protect some of the vendor’s interests, and
even those are not too well protected when we add the common fac-
tors of distance and a lawsuit involving a small sum. Of course, one
might think all of the vendor’s legitimate interests are covered or
that the chance of distance and small lawsuit complications in some
cases does not justify allowing windfalls in others. Yet the prob-
lems deserve consideration.

Similarly, by focusing on the widow being thrown out into the
snow one can arrive at an equity of redemption wholly inappro-
priate for a businessman backing out of a deposit agreement in a
contract to buy a cocktail lounge. One can also undercut acommon
land-financing device by trimming it of all features that distinguish
it from a mortgage without considering whether this is desirable.
Of course, the advantages of Justice Traynor’s positions regarding
the land contract vendee in default may outweigh the disadvan-
tages raised by Professor Hetland. Yet the point remains that
knowledge of alternative solutions to legal problems and their
consequences is hard to obtain.

III. EvaLuaTtioN

Justice Traynor’s contracts decisions must be evaluated in terms
of the balance he strikes between seeking the goal of market support
and that of social control, and the proportions in which he makes
use of the policies designed to carry out these goals.**” Contracts
problems arise from so many contexts that one would not expect
any one goal or policy to be applied dogmatically. Rather the issue
is whether or not the compromises made in his decisions maximize

‘shoestring’ down payment sales. The practice of insisting on a 25 to 40 percent down
payment as a condition to mortgage financing is deep-grained.”

127. “The right principle is to respect all the principles, take them fully into account,
and then use good judgment as to how far to follow one or another in the case in hand.
All principles are false, because all are true—in a sense and to a degree; hence, none is true
in a sense and to a degree which would deny to others a similarly qualified truth. There is
always a principle, plausible and even sound within limits, to justify any possible course
of action and, of course, the opposite one. The truly right course is a matter of the best
compromise or the best or ‘least worse’ combination of good and evil.” Knight, Tke Role
of Principles in and Politics, in ON THE HisToRY AND METHOD OoF EcoNomics
251, 256 (1956).
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general economic welfare. First, how far contracts decisions should
support the market and how far they should carry out social control
concepts will be considered. Then, the best balance of policies rele-
vant to each of these two goals will be discussed.

A. The Polarity of Market vs. Social Control

Our society has strong commitments to freedom in economic
affairs and to allocation of resources by the market institution. Con-
tract law, it seems generally agreed, is and ought to be primarily
designed to support the market institution. It should be aimed
toward social control only in exceptional circumstances, but such
circumstances exist. ‘The incentive to depart from market thinking
comes first from features of bargaining which some find objection-
able. On one hand, individuals can make bad bargains which, if
carried out, would have drastic consequences. Bad bargains can be
caused by faulty perception or predictions of facts or by extraordi-
narily bad luck. Such a bargain ceases to be a mutually beneficial
exchange and sometimes inflicts a large loss on a person ill-prepared
to meet it. On the other hand, some individuals enter disadvan-
tageous contracts because of an “inequality of bargaining power.”
They lack either the skill or the resources to do more than make
the choice whether or not to enter a complex transaction on terms
set by the other party in his favor."*® The second incentive to use
contract law to further social control comes from a determination
that certain kinds of transactions ought to be favored or disfavored
in the interests of the general welfare.

However, judges and legislators at least should use caution in
introducing social control concepts into contract law. Obviously,
these concepts limit free contract and its values. While one party
may have made a terrible bargain, the other party may not be re-
sponsible for this or may have set up a chain of plans which would
be toppled if any relief were given. Moreover, such plans are not
always easy to prove in a lawsuit, and litigation encouraged by the
chance of relief from an assertedly disastrous bargain can be ex-
pensive. Furthermore, it is easy to forget the interests of third
parties in the resolution of a contract dispute. For example, one

128. See W. FriepmanN, Law 1N a CHaNGING SocieTy 94-101 (1959). But cf.
KNIGHT, INTELLIGENCE AND DEMocraTtic Action 113-14 (1960); Knight, The Role of
Principles in Economics and Politics, supra note 127, at 265-66, 279; Knight, Book Review,
39 Va. L. Rev. 871 (1953); Sharp, Promises, Mistake and Reciprocity, 19 U. Cu1. L. Rev.
286, 294-96 (1952).
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would seriously limit the actions of large corporations if their deal-
ings with those of lesser “bargaining power” were always in doubt.
While such a limitation might serve some purposes, it would do so
only at the cost of interfering with efficient operation of large eco-
nomic institutions, the operation of which is significant to many
not involved in the questioned bargain. Finally, rules concerning
contracts are not likely to have much general effect in equalizing
resources of personal skill or property. Such minor adjustments
may divert attention from more major attacks on the problem of
inequality of resources.

There are still other objections which indicate caution in turn-
ing from the market philosophy as the guide for contract law. We
have at least a rough working agreement in our society on the
market philosophy; social control is not as clearly accepted—at
least there are important differences on when and how it should
come into play.** Judicial lawmaking is open to some question
in terms of the functions of the agencies of government when it is
too original and goes very far beyond implementing an agreed-on
philosophy. Of course, it is possible to argue that the judiciary can
represent the community as a whole, a group which has no lobbyist
before the legislature. A new judicially created rule can be viewed
as something like a proposal which stands unless vetoed by the
legislature. Legislatures seldom have the time or interest to deal
with the “minor” problems of the common law. The court’s new
position will either dispose of the problem or call attention to it for
legislative consideration.*®® Even granting all this, one can be more
sanguine when the court is dealing with a generally accepted phi-
losophy. When a legislature is occupied with widely publicized
issues often it will not get around to reviewing even those judicial
decisions which are far out of line with the existing legislative
consensus.

The final caution is a practical one concerning the difficulties
in creating effective laws generally but especially applicable to in-
troducing social control ideas into contracts. Ideally, rational law-

129. Of course, our society has long used law positively in economic matters. “Our
[19th century] working philosophy . . . was much more complex than the simple,
straight-line belief in laissez faire, which it has sometimes been pictured to be.” Hurst,
Law and the Limits of Individuality, in SociaL CoNTROL IN A FreE SocieTy 97, 109 (Spiller
ed. 1960). See also HursT, LaAw aND THE CONDITIONS OF FREEDOM IN THE NINETEENTH-
CENTURY UNITED STATES (1956); Auerbach, Law and Social Change in the United States,
6 U.C.L.A.L. Rev. 516 (1959).

130. See Breitel, The Courts and Law Making, in LecAL INsTITUTIONS TODAY AND
Tomorrow 1 (Paulsen ed. 1959).
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making requires knowledge of the alternative solutions to the prob-
lem, knowledge of the consequences of each solution, and the se-
lection of the alternative with consequences which best attain a
desired goal at the least social cost. Yet courts have limited resources
for obtaining knowledge of alternatives and consequences. It is not
always easy to determine whether a decision which attempts to
implement social control will achieve its goal because of the almost
necessary vagueness of that goal. Moreover, it is not easy to tell
whether or not a position has undesirable side effects that cost more
than any gain produced is worth. Of course, criticism of decisions
in the law reviews can help in this regard, but too often it comes
after the judge has made his decision on the facts available at the
time rather than when it would have been of help.

While one cannot be certain how far Justice Traynor might
attempt to carry out social control concepts if he had an unlimited
opportunity to do so, he appears to turn in this direction with due
caution. In one instance he vigorously opposed invalidating con-
tracts between persons with certain political affiliations and manu-
facturers of products which are of public concern.*** His opposition
was based on many of the objections to social control which have
been listed. Remarkably few of his approximately fifty-six con-
tracts decisions are oriented toward social control, and his bows in
this direction have avoided many of the objections mentioned. For
example, absolute liability of manufacturers for personal injuries
caused by their products can be explained on market-oriented
grounds as well as by social control ideas.*** Further, the Supreme
Court of California has arrived at something approaching an abso-
lute liability position through the negligence-res ipsa loguitur
route, and so Justice Traynor’s position is less a striking innovation
than a plea that the court say what it means. Then, manufacturers
are a group of such importance and the problem is so significant
that the legislature is likely to consider any complaints as to the
policy or the details of its operation.

His other social control positions at least begin with a legislative
determination of policy. The licensing statutes*** can be coupled
with section 3275 of the Civil Code’s disapproval of forfeitures**

131. Black v. Cutter Labs., 43 Cal.2d 788, 809, 278 P.2d 905, 918 (1955) (dissenting
opinion).

132. See pp. 838-39 supra.

133. See note 105 supra.

134. See text accompanying note 113 supra.



860 STANFORD LAW REVIEW  [Vol. 13: Page 812

to indicate that Justice Traynor is not imposing idiosyncratic values
on the state. Furthermore, even though there are problems of
knowledge of alternatives and consequences, the rights of a vendee
in default under a land contract have been the subject of a good deal
of discussion in law reviews,” and the equity of redemption of a
vendee under a mortgage is a close analogy which has been around
for quite a while.

In sum, Justice Traynor’s balance between supporting the
market and carrying out social control ideas seems excellent in the
limited context of the cases he has decided. He shows caution but
is willing to act when not all the danger signals are up. One can
only anticipate with some eagerness his solution to any of such
problems as the right of a manufacturer to cancel a dealer’s fran-
chise for reasons less than “cause,”*® the effectiveness of a manu-
facturer’s attempt, through a standardized industry-wide form con-
tract, to disclaim all responsibility for injuries caused by his prod-
uct,*” or a landlord’s attempt to disclaim liability for his negligence
in a form lease executed during a housing shortage.***

B. The Polarity Between Policies

Another problem of proportion remains. Justice Traynor’s de-
cisions reflect a balance between the alternative policies—those re-
flecting the particular and those the general—available to reach a
particular goal** Assuming market support is that goal, how far

135. The almost traditional citations are Ballantine, Forfesture for Breach of Contract,
5 Minw. L. Rev. 329 (1921); Corbin, The Right of @ Defaulting Vendee to the Restitution
of Installments Paid, 40 Yare L.J. 1013 (1931); Vanneman, Strict Foreclosure on Land
Contracts, 14 Minn. L. Rev. 342 (1930). Compare 1961 Wis. L. Rev. 324.

136. See, e.g., Gaines W. Harrison & Sons, Inc. v. J. I. Case Co., 180 F. Supp. 243
(E.D.S.C. 1960); cf. Wis. StaT. § 218.01(3)(a)(17) (1959), as construed in Kuhl Motor
Co. v. Ford Motor Co., 270 Wis. 488, 71 N.W.2d 420, 55 A.L.R.2d 467 (1955).

137. See Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960).

138. See, e.g., O’Callaghan v. Waller & Beckwith Realty Co., 15 111. 2d 436, 155 N.E.2d
545 (1959).

139. Willard Hurst has well stated the problem and described the process: “General
aspects of experience are abstract and common, or shared. Yet perception of abstracted like-
nesses among phenomena of richly diverse content has produced the practical results of
science and technology. Particular experience is concrete, immediate and unique, the felt
matter of life as men live it with ever fresh novelty moment to moment or year to year.
Yet out of the tangible and unique qualities of particular experience, western man has made
the intangible and shared value which he ranks first among secular goods—the dignity and
creative worth of the individual human being. . . . Thus there can be creative tension
between particular and general perceptions of experience. This creative tension can exist
in ascending levels, for man has increased his capacity to abstract from experience to form
more intricate patterns of generalization. So he turns his generalizations of today into the
particulars from which he abstracts further to make his generalizations of tomorrow. On
the other hand, effective generalization means perception of manipulable relationships—the
surer grasp of cause and effect. . . . Effective generalization reduces confusing, apparently
unrelated variety to statements of relative simplicity, yielding perception of relations that

S ————
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is it to be achieved by functional policy and how far by transac-
t.ional? A major part of any lawmaker’s contract law will be func-
tional, creating a system of general rules designed to facilitate bar-
gaining. Rules are important. Rules allow a bargainer to take steps
to reach the results he desires; rules fill gaps so that negotiations can
proceed concerning the things the parties perceive as important and
ignoring what they feel is unimportant; and rules serve to draw
lines. One is given guidance on when he may back out and when
he must perform, and on what he must do, and when, as well.

Of course, Justice Traynor recognizes the value of general rules
governing contracts. He has created some new functional policy
rules. His rules extend contractual obligation to protect reliance
on likely assumptions in situations where the risk in question was
not clearly assumed by one party. Yet his rules are designed more
to protect common patterns of reliance than to create legal devices
which parties can use if they know of them.

While generally applicable rules governing contracts are im-
portant, they have their costs, especially when the rule is not de-
signed to correlate with modern bargaining practices. It is difficult
to know the consequences of a rule. A rule which leads to good
results in many cases may lead to a very poor one in a particular
instance. If so, one can write off the particular case as the cost of a
useful rule or he can undercut the rule. Justice Traynor has been
willing to undercut a number of functional policy rules calling for
certain contracts to be in writing or calling for deference to be given
to what has been written. Here he prefers to deal on a particu-
laristic basis.

Any system of flat rules must be tempered by the power to deal
with particular cases—for one thing, it would be impossible to
create a system of rules answering every question which will be
brought before the courts.*** Justice Traynor’s contracts decisions
show that he wants wide freedom to deal with particular bargain-
ing transactions in search of the best result in market terms un-
hampered by general rules. On its face, transactional policy is
appealing. Rules which in most, but not all, cases lead to support

can be manipulated. However, translation of this insight into action typically involves

orderly re-creation of variety, defining limited objectives and contriving specific means to

realize the new knowledge in the context of varying circumstance.” Hurst, Law anp

SociaL Process N Unrtep States History 133-34 (1960).

. l1’40. COmPEn'FHAYEK, Tx-mLCost-er-r%TmN of Liserty 208 (1960), with J. SToNE,
HE PROVINCE AND FuNcTioN oF Law 262-63 (1946). See also

Law Travrrion 17-18, 178-212 (1960). (146) Fuewerta, Tas Govaeor
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of the market are discarded in favor of seeking in all cases the
parties’ bargain or the result which least disrupts plans and causes
reliance loss.

Yet the transactional approach is not without problems. It re-
quires a wise and sophisticated judge who can carry out the basic
purpose of the actual agreement rather than, say, literally define
and apply the phrase “This contract is not assignable.”** More-
over, even the wise and sophisticated judge will need a great deal
of information, of a type often left out of a trial or a record on
appeal, about the bargaining situation and the situation at the time
of the dispute, and about what Llewellyn calls “the relevant prob-
lem-situation as a type.”***

Nor is an attorney attempting to draft a complex contract aic-ied
by a contract law which leans very far toward transacti.onal po!1cy.
Of course, if he is perfectly clear in his drafting and if he brl.ngs
home to both parties what his drafting means, he can have just
what he wants. Yet these are not easy conditions to meet, especially
when drafting a standardized contract to be used by many people
in a large organization in their dealings with outsiders.

One can have some qualms about Justice Traynor’s balance be-
tween flat rules and a case-by-case approach. Even though Justice
Traynor can deal with commercial matters in a wise and sophis'ti-
cated manner, we cannot expect any state to fill all of its judicial
positions with such men; some judges surely do better with rules
as flat as can be engineered. Moreover, one can feel uneasy abgut
even Justice Traynor’s ability to get the facts he D.CC.dS to decide
given cases or to create more general rules recognizing common
bargaining patterns. It is difficult for any appellate judge to rise
above the record, and records are often prepared by men whose
standard of relevance is the sections on contracts in a legal encyclo-
pedia.*** However, the uneasiness is more in terms of what rfu'ght
happen** than what has happened. Justice Traynor’s undermining
of functional rules probably has not hurt the planning of lawyers.
None of his transactionally oriented opinions appears to be clearly
wrongly decided, and he has avoided some poor results to which

141. See the discussion of the Trubovitch case, text accompanying notes 28-29 supra.

142. LLEWELLYN, 0p. cit. supra note 140, at 268. .

143, See Currie, Appellate Courts Use of Facts Ousside of the Record by Resort to
Judicial Notice and Independent Investigation, 1960 Wis. L. Rev. 39, 53 (Justice Currie is
an Associate Justice of the Supreme Court of Wisconsin). . . .

144. Justice Traynor has recognized many of the difficulties with judicial lagvmakmg
and a case-by-case approach. See Traynor, Comment on Courts and Law Making, in LEcarL
InstrTuTIONs TopAY AND ToMorRROW 48 (Paulsen ed. 1959).
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he would have been guided by the rules concerning writings. More-
over, his innovations on a case-by-case basis may have provided a
needed dynamic in the California system of contract law to mod-
ernize it and align it with the goal of supporting the market. A
case-by-case approach perhaps minimizes the cost of mistaken
changes and allows for better adjustments as new situations arise.

The last compromise of policies to consider is the balance be-
tween the particular and the general approach to social control
where social control is the appropriate goal of contract law. How-
ever, it is hard to find any evidence of the particularized relief-of-
hardship policy in Justice Traynor’s decisions. All of his excur-
sions into social control have involved rule making.

One might argue that many of the benefits of social control as
a goal of contract law can best be realized by relieving hardship in
particular cases but avoiding generalization. Judges or juries can
let a party out of a disastrous contract when they feel the other
bargainer should have done this as a matter of ethics. If this is done
only in those rare cases where the facts call for compassion, it will
not impair the general structure of contract law and the values of
a market system. Flat rules mark off an area from bargaining
where it is likely that most contracts will turn out badly; yet it is
hard to delimit such an area without outlawing harmless contracts
in the process.

But the power to let a party out of his disastrous bargain on a
case-by-case basis is an arbitrary one largely turning on the attitudes
of the judge or jurors faced with the case.**® Sometimes it will be
used wisely; sometimes not. Moreover, it is hard for a legislature
to control this kind of power “to do equity.” There is nothing to
debate or legislate about. One can hardly imagine a statute over-
turning the decision in a particular case where a party was let out
of his contract, or legislation directing courts to cease “doing
equity.”**® Finally, the only way a lawyer can plan so as to avoid
courts letting the other party out if the bargain pinches is to draft
so that no question about the reasonableness of the contract can be
raised, and advise his client to let the other party out or compromise

145. An arbitrary decision is one turning on factors not applied to all cases with simi-
lar facts. For example, Zigurds Zile notes that in a 1944 Russian contracts case the court
commented: “‘In deciding the present suit one should take into account the circumstance
that two of the defendant’s sons are serving in the Red Army while a third is a disabled
veteran of the Patriotic War.’” Zile, Remedies for Breach of Contractual Obligations in
Soviet Law 53 (unpublished paper in Harvard Law School Library).

(1945;6. Cf. Simons, 4 Political Credo, in EcoNomic Poricy For A Free Sociery 1, 20
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when performance would be very difficult. While this may sound
appealing from an ethical standpoint, it presents some dangers of
abuse if the party who wants out can push losses on to the other
man or negotiate rather than perform whenever any kind of diffi-
culty is encountered. The one who wants out would be given a
negotiating lever by a case-by-case approach. The chance that judge
or jury would believe his sad tale would have to be weighed by the
one trying to get the contract performed.

The economic planning policy, on the other hand, calls for
more or less flat rules. While it is hard to make delicate distinctions
in a generalization, such rules do allow lawyers to plan so as to
avoid them, and legislatures can veto them if a court has made a
poor judgment in creating a rule or if a rule is out of date.

Justice Traynor’s sparing use of the economic planning policy
and failure to use the relief-of-hardship policy probably gives an
inadequate basis for suggesting the balance he would strike if he
had to make the decision. His use of transactional policy to support
the market does show he is not afraid of a case-by-case approach.
The more significant question is to what extent he favors action to
cover the bad bargain or to equalize bargaining power. So far there
is no clear answer.

In conclusion, perhaps it is remarkable enough to find any pat-
tern of balance between the goals and policies in a judge’s contracts
decisions in light of the diverse elements covered by the term con-
tract. Yet the compromises taken by Justice Traynor not only indi-
cate direction rather than drift but indicate sensible direction as
well.




