





Sociology of Law Seminar Professor Macaulay

It is not clear that racism was involved. The paper contrasts an ideological legal model of
vindicating rights through an adversary system with the "political" approach taken by the defense
lawyer. The paper asks a number of difficult questions about such a system. For example, most
people are not able to bring the threat of negative publicity that might be generated by university
researchers. Justice may be done in particular cases while the system grinds on with selective
prosecution based on race, class and bias.

Notice what these papers do NOT do: they do not ask what the law is or should be.
While there are ways to write a paper for the seminar that deals with courts and even with
judicial opinions, typically the focus is not on courts (or courts applying legislation) but on all
that matters outside of courts. Moreover, it is not enough to identify a social problem and write
about it. You have to identify such a problem, and then ask how the legal system IN
PRACTICE is likely to contribute to solving the problem or making the problem worse.

Often your problem will be gathering information about some aspect of the legal system.
Access to information may determine your topic. Many students in the past have written about
their experiences with the legal system or those of friends and family members. Notice the
paper about police practices in a small town summarized above. The author grew up in that town
and knew most of those involved. Others write about a legal agency where they clerked. Some
held jobs before law school that gave them access and information about the law in action in a
particular area. However, the plea bargaining study summarized above was a library project that
turned out very well.



J. Macaulay
January, 1979

Some Barriers to Drawing Conclusions from Social Science Research’

1. The Problem of Snapshot Perspectives. Some of the most enlightening (and certainly

most interesting) descriptions of poverty are descriptions of “soft” or “ethnographic” data.
These are data that may have been gathered systematically, but which are reported in an
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(survey, demographic, experimental, etc.) data often cannot supply the whole picture of a
situation or even a readily comprehensible piece of it. Kriesberg (1970) notes that in the study
of social networks, for example, ethnographic and survey data lead to different conclusions.

On one hand, one might surmise that survey data are misleading because so many important
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not white; some are poor because times are hard and some are poor because they work at a job
that doesn’t pay much; and some are undoubtedly poor because they just have had bad luck
while others are poor because they’re basically lazy. Besides making it hard on the reviewer
who is looking for information on only one type of poor person, this identity of all types of

poor people — and particularly the merging of various types into an amorphous “lower class”
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A study by Polansky, Borgmann, and DeSaux (1972) will serve here not only as an
example of this unannounced kind of sample bias, but also as an example of the way careless

conclusion-drawing could warp policy. This study concerns poor rural women who were
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4. Incomplete definition of the situation in which research is done. A problem parallel

to the preceding one is that of unjustified generalization from circumscribed research situations
to large classes of situations. Much of the research on the “Psychology of poverty,”
particularly that with children, is carried out in “experimental” situations that are said to be
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not of poor mothers but of poor mothers with particular characteristics.) But they assert that
“child neglect is doubtless a phenomenon of poverty. It is not widespread among those who are
better off . . .” (p. 6). They cite one study as evidence for this proposition which, on
examination, turns out to be conjecture by a participant-observer of poverty. Later in the book
they presenf evidence that AFDC mothers score as high on a childcare scale as self-supporting
mothers. It appears in the end that they could have written the same book if they had used a

sample of middle class mothers.

Nonexistent comparison figures are cited so often in the poverty literature and believed
in so strongly that when researchers find disconfirming data they then conclude that they have
aberrant results. It is probably safest to assume that comparable figures for poor and nonpoor
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-constitutes an important difference. For example, in the New Jersey-Pennsylvania negative
income tax experiment a small minority of wives quit their jobs. There were significantly more

of these in the guaranteed income group than in the control group. Is this significant in more
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Another version of this problem is that of using proportions that obscure the absolute
size of a problem — or of a blessing. Proportionately, for example, the upper class produces
more geniuses than the working class. But given the difference in absolute size between the
upper and working classes, it is also true that the greatest number of geniuses come from the
working class. That fact might be very relevant to, say, a policy maker interested in seeing that

the country- increases its number of active geniuses.

9. Problems of inadequate theories, concepts and methods. It goes without saying that

theory and method are always inadequate and probably always will be, given the human and
cultural limitations of social scientists. However, there are some specific problems which could
be solved without touching the eternal need for consideration of more variables, more complex
models, and better methodology. Among these problems are those of defining and shaping the

variables one is going to work with, such as the following:
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researchers say they are measuring and what they are actually measuring. For example,
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questions which he dubbed “lack of confidence in ability to succeed in the work world.” Four
items concerned lack of commitment to work (e.g., work for money, just to make a living) and
four suggested that to get ahead you have to be lucky and likable. Goodwin reasoned that
emphasis on money indicates a lack of confidence about one’s earning ability while emphasis
on luck indicates uncertainty about the effectiveness of effort. Therefore, he concluded, the
whole cluster of items reflected confidence in ability to succeed in the work world. However,
he had no direct evidence for this assumption. Since the cluster so clearly consisted of two

distinct themes, neither of which directly concerned confidence, the finding that the items
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Furthermore, findings may not only mushroom in significance, they sometimes get

turned inside out. Berkowitz (1971) and Yarrow et al. (1968) describe what is generally a
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through leveling and sharpening as it is restated by successive citers. Berkowitz’s article
concerns the odyssey of a minor finding from an early piece of research through various
permutations to its final home in textbooks where it is cited for a thesis that it does not

support, much as a rumor is made more understandable or congruent with expectation, as it
spreads through a group. Once the final polished product enters the conventional wisdom it is
very difficult to see that the data base needs reexamining and that perhaps a whole consensus of

opinion is false.

Second, differences are more rewarding for a scholar than similarities in several ways.
Only statistically significant differences are usually publishable. A scholar’s promotion
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given to tenure aspirants by Nitsche, 1978.) Furthermore, the geographical separation of
disciplines on a campus makes it unlikely that scholars working on the same problem in
different disciplines will discover each other. In short — there are a variety of factors that
converge_on the maintenance of pockets of ignorance within disciplines and nonsharing of
insights and information between disciplines. The lesson of this for the consumer of social
science research is to be wary of even the most prestigious scientists when they step beyond the

boundaries of their own discipline.
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Sociology of Law Berk & Loseke, p. 28

éduct ' Conduct observed

Criminal  Possibly Legal but By citizen By police
Criminal presents problem A/l ¢\4
Complaint  No Action No
i Action /\Action
Dispatcher Arrest  Other
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No action Arrest Other action
Warn/threaten/move "Therapy" Beat/kill

The police and discretion




Lisa G. Lerman, The Decontextualization of Domestic Violence, 83 J. Crim. Law &
Criminology 217 (1992)(part of a symposium on domestic violence in this issue).[Criticism of
Sherman & Berk’s impact on policy change in various cities in light of later evaluation research]

Kane, Patterns of Arrest in Domestic Violence Encounters: Identifying a Police
Decision-Making Model, 27 J. Crim. Justice 65 (1999).

Robinson, The Effect of a Dometic Violence Policy Change on Police Officers’ Schemata, 27
Crim. Justice and Behavior 600 (2000).

Kane, Police Responses to Restraining Orders in Domestic Violence Incidents: Indentifying the
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Identification --————3= Perceived similarity — —>Vicarious learning
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