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I. Three types of K:

A. Express – Oral or written k.

B. Implied in Fact– contract that the parties presumably intended, either by tacit understanding or by the assumption that it existed.

C. Implied in Law (Quasi Contracts) – obligation imposed by law because of the conduct of the parties, or some special relationship between them, or because one of them would otherwise be unjustly enriched.
II. Uniform Commercial Code (generally, 37)

A. Article 1 

1. § 1-102: Purposes; Rules of Construction; Variation by Agreement- (1) ...shall be liberally construed…  (2) Underlying Policies and Principles

2. § 1-103: Supplementary general Principles of Law Applicable- the principles of law and equity are available under the UCC unless displaced by the particular provisions of this act.

a. includes estoppel, fraud, duress, coercion, mistake, bankruptcy, others

3. § 1-106: Remedies to Be Liberally Administered- aggrieved party put in as good a position as if contract fully performed; neither consequential or punitive (penal) damages may be had unless specifically provided in UCC or other law.

B. Article 2 (UCC-Sale of Goods)

1. § 2-102: Scope- Covers goods that are moveable at the time of identification (see 2-501), not including real estate or services, securities.  

a. Ways to decide if UCC is governing:

i. Bonebreak v. Cox (8th Cir 1974) 47, choose whether falls under UCC by the predominant factor, the thrust, the purpose, is a transaction in goods

ii. Other:

(a) What is agreed upon by parties

(b) Part under UCC (split the k)

(c) Use final result of contract to decide

2. § 2-105: Definitions: Transferability; “Goods”; “Future Goods”; “Lot”; Comm. Unit- includes specially manufactured goods (“future goods” if not created yet).  MUST be existing and identified (see 2-501) before interest in them can pass.  
3. § 2-107: Goods to be severed from Realty: (1) minerals, structures (eg: houses-part of real estate unless severed), or materials  (2) crops, timber  

4. §2-201: Statute of Frauds – Sale of Goods over $500, signed by party to be enforced against, 10-day rule for merchants.
5. § 2-501: Insurable Interest in Goods; Manner of Identification of Goods: insurable interest when goods are identified.  “Identified” defined

6. §2-718: Liquidated Damages & Down Payments
III. Formation

A. Offer - UCC §2-206/Restatement §24

1. Ads don’t serve as offers unless they are very specific or UCC Firm Offers

2. Counteroffers reject original offer and start process again with an offer. Restatement §38-40

3. Offeror is responsible for offeree’s reasonable interpretation of his actions (i.e. making a bet with third-party to make a k for a sale, that k is valid because offeree didn’t know of bet, reasonably interpreted it as a real offer.)

B. Acceptance - UCC §2-207/Restatement §35, 52-69

1. Offerer selects mode of acceptance

2. Silence is not acceptance unless offeree conditions it so, or is usual custom.  Restatement §69.

3. Mirror Image Rule

a. Common law says acceptance must be exact same conditions as offer, or no k.  

b. UCC is more liberal, material terms must be same.

4. Acceptance must be by a reasonable means (i.e. phone, mail, fax).

a. Mailbox rule.  Acceptance is good once it is put in the mail system.  Restatement §63, 66

5. Must have terms specified with certainty.  Cannot say price and quantity to be agreed upon later.  Can leave price open and set at market price later (UCC §2-305)

C. Consideration – Restatement §71-86

1. May consist of either in some right, interest, profit or benefit accruing to one party, or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other. Hamer v. Sidway (Uncle promises nephew $5000 if he abstains from smoking, drinking, swearing and gambling until he is 21).

2. Why?  Fuller article:

a. Cautionary – warns actor of legal importance of act

b. Evidentiary – proof of existence of k

c. Channeling – Directs actor to proper legal acts to achieve desired result

3. No hard and fast rule, too complex.  Is a predictive doctrine.  Easiest to predict is the half-completed exchange (where doctrine probably originated).  

4. How to define?  Tramps walk hypo & Kirksey v. Kirksey:

a. If offeror wants the company, or to be seen with tramp, then the walk is consideration for the coat.

b. If you really want to just give the coat to the tramp, walk is simply a condition of deliver.

5. Peppercorn vs. Bargain consideration

a. Old rules said ANY consideration, as small as a peppercorn or one dollar was enough.

b. Today, while courts are unlikely to look at the relative values of the exchanged consideration, the exchange must be “bargained for.”  Consideration must be inducement for other party to make a promise.  

c. $1 is generally not considered sufficient to support a large contract.  Sweetheart deals and large discounts are still ok.  Exchange doesn’t have to be even, just inducing

6. Past Consideration

a. Generally, cannot support a contract.

b. Restatement §86 – k supported by past consideration are binding to the extent required to prevent injustice.

i. Webb v. McGowan – hired man saves bosses life, boss promises him $50/month for life.  Boss pays for 3 years.  Boss dies and estate refuses to pay.  Webb sues on “moral consideration” and §86 and wins.  

ii. Not all states accept §86 as law.

D. Modifications

1. Common law generally requires new consideration.

a. Restatement §89 – no new consideration needed for executory contracts in certain situations.

2. UCC does not require additional consideration.

E. Unilateral v. Bilateral K – usually not an important issue.

1. Unilateral K requires performance as acceptance of offer.

a. Once performance has begun the offer is accepted or there is a duty of good faith imposed preventing revocation of offer.

b. Offer is usually not accepted until performance is complete.

2. Bilateral K requires return promise as acceptance of offer.

3. Law presumes a bilateral k unless specifically stated as a unilateral.  Restatement §31.

4. Davis v. Jacoby- Elderly aunt & uncle k with niece & nephew to move from Canada to California to manage assets and care for them in exchange for their entire estate when they die.  Uncle dies before they get there and he never changes will.  Estate claims it is a unilateral k that was never accepted because offer died with uncle.  Court rules it a bilateral k because uncle wanted a promise in a return letter from them to come so he could be assured.  

IV. Scope – Limits of Contracts Enforceability

A. Family Relationships

1. Balfour, Miller- court won’t enforce k between husband and wife for relationship-type stuff, but would for business related items. (MPA’s, etc.)

a. Living Tree – court won’t interfere in a relationship that must go on in the future

b. Dismal Swamp – court won’t interfere in relationship that is too subtle, complex, and hard to decide.

2. Marvin – court will enforce property agreement in a non-marital couple’s relationship.  Would not have enforced if it was meretricious or otherwise illegal.

a. Court used express k and equity rules to help woman.

b. Changed legislated rule.

c. IL courts rejected in Hewitt.  Court said leave lawmaking to the legislature.  

3. Contracts to provide for the Old – contract & restitution as substitutes for the extended family (359)

a. Payment for Care-no express contract

i. Courts can award caregiver “value of services.”  Restitution Interest.

ii. Estate of Voss (WI 1963) 362, courts awarded housekeeper fair wages minus room and board.  This is despite fact that she did it because she thought he would marry her.

b. Recovery by Family Members

i. Long held by courts that such actions are “gratuitous” – cannot collect restitution

ii. Estate of Steffes (WI 1980) 363, Sup Ct ruled that Brooks’ services were able to be collected upon, although much less than the total farm value which she wanted.  Court disallowed “gratuitous” argument even though she was “like family”.  Cited Marvin v. Marvin
iii. Miller v. Estate of Bell (WI 1937) 364, court rules that daughters did not have right to restitution even though it was clear that is what their father wanted.  “gratuitous”

iv. Estate of Grossman (WI 1937) 364, daughter taking care of mother-able to get restitution.  Services for father by daughter ruled gratuitous, but court might have been affected by will that was already weighted in favor of daughter.

c. Neighbor/Friend Claims

i. Must prove person getting services should have known payment was expected

ii. In re Goldricks Will (WI 1929) 365, court said didn’t favor claims only after people die because “dead man’s statute” bars testimony as to what a now-dead person said.  Neighbor got some money in the will, court didn’t trust any further promise.

iii. In re Estate of Tulley (WI 1979) 367court said $5,000 check invalid testamentary.  Gifts must be delivered to be binding.

B. Illegal Contracts

1. Courts will generally not enforce contracts for illegal purposes.

2. Where parties are not equally guilty (not in pari delicto), courts will use equity powers to even the scales.  If parties are in pari delicto, court will leave them as they are.  Restatement §198 – Restitution for parties not in pari delicto.

a. Everet v. Williams (1725 Court of Exchequer) 3s, intrinsic illegality.  Agreement between two highwaymen.

b. Carroll v. Beardon – Sale of prostitution business construed on paper as sale of underlying land.  B defaults on mortgage, S sues.  B claims k cannot be enforced because it is an illegal k.  Cannot use illegality defense because plaintiff-S did not participate in illegal acts, land did not HAVE to be used for prostitution.  Equity demanded that court not let law-breaker have house for free.  

c. Gates v Rivers Construction Co.  Rivers hired Canadian employee.  Because law disallowed hiring foreigners without visas, Rivers kept salary in trust until Gates got a visa.  Gates was fired before he got a visa; Rivers kept the salary in trust, claiming the k was illegal and void.  Court enforced because Rivers knowingly broke the law, would set bad precedent for hiring aliens.  Statute never explicitly said k would be void.  Gates was trying to comply with the law.

d. Karpinski v. Collins – Danzig case.  Creamery kickbacks.  Court may not have the capability to assess the relative guilt of the parties.  Court’s goals:

i. Do justice between the parties.

ii. Preserve public policies and law.

3. Court will void illegal k if the defendant backed out within a reasonable time and before performance.  We want to discourage social harm.  Greenburg – lottery cheating case.

C. Contracts Against Public Policy

1. Restatement Contracts §§ 178-199 – contracts against public policy (16s)

2. Covenants not to Compete – reluctantly enforceable (skeptical about bars to competition) must be reasonable

a. Fullerton Lumber v. Torborg (WI 1955) Danzig 44; 11/7, Covenant not to compete must be reasonably necessary, and reasonable in time and geographic scope (people have to make a living).  This one was not, so court chopped it down from 10 to 3 years.  Sup. Ct. had previously not divided and enforced this type of covenant – either all or nothing in past.  Led to WI legislature re-introducing all-or-nothing rule.  Good policy because it keeps employers careful to draft conscionable contracts or risk them being wholly thrown out.

b. Restatement §516- non-competition bargain

c. Restatement §515- cannot be greater protection than required

d. Phillip G. Johnson and Co. v. Salmen (Neb. 1982) 24s, Court LISTS all considerations in deciding whether to enforce covenant to compete.  VERY GOOD LIST

e. 25s, California has a flat rule that says NO, some employers use “bad boy” provisions-don’t get deferred comp.

D. Mental Competence

1. Insanity – Can make binding k during a lucid moment. American Granite Co v Kringel 30s.  Restatement §15 p. 30s

2. Intoxication – Hawlow v. Kingston p. 40s, Restatement §16.  Grossly intoxicated people can make only voidable k if other party knows of intoxication.

3. Mental Illness

a. Ortelere v. Teacher’s Retirement Board of New York – NY Ct. App.  Teacher on leave for mental illness changed retirement benefit election.  Husband sues after she dies to void election due to mental incompetency.

i. Has mental disease or defect

ii. Disables person from making rational decision.

b. Danzig case – a good rule, consistent with justice and our ideals that is hard to apply, is better than a consistently applied rule that is unjust.

4. Minors

a. Bright Line rule.

b. All k with children are voidable by the minor except for those that are for “necessaries.”

E. Duress

1. Someone who makes a k in the face of a “wrongful” threat may void the k on grounds of duress.  R.L. Mitchell v. C.C. Sanitation Co. – Employee forced to sign a release of tort claims or lose his job.  Threat, though legal, is wrongful and duress.  

2. Economic Duress – Is bad policy for the courts to void a settlement/contract in which the plaintiff settled for a lower price because they needed the money and were afraid the defendant would not move from their position.  

a. Selmer v. Blakeslee Midwest Co.  Contractor/subcontractor settlement for extra expenses.  Voiding settlements would challenge the value of all settlements.  

b. Posner making WI law.  Wrongful threat comes from a violation of reasonable commercial behavior.  If threat/position is reasonable commercial behavior, it is not wrongful, thus no duress.

3. Restatement §175-76.  Different definition of wrongful threat.

a. A crime or tort

b. Criminal prosecution

c. Use of civil process in bad faith (law suit)

d. Breach of duty of good faith and fair dealing under an existing k

e. Resulting terms are not fair and

i. Threat harms recipient and does not substantially help party making it;

ii. Party making threat has history of unfair dealing; OR

iii. Threat is a use of power for illegitimate ends.

F. Undue Influence – Not very important.

1. Odorizi v. Bloomfield Sch. Dist.  Teacher arrested for homosexuality is talked into resigning by school district officials after he had been arrested and interrogated for many hours without sleep.  

2. Some sort of lessened capacity of plaintiff makes them vulnerable; and 

3. Excessive persuasion or taking advantage of a trusting relationship.

G. Misrepresentation

1. Stems from fraud tort.

2. Elements

a. Misstatement of a fact (not an opinion or prediction).

b. Which is Material.

c. Reasonable Relied Upon

d. Actual or Potential Injury.

3. Remedy should vary with culpability – see chart.  Courts today require less culpability than they used to in order to grant relief to other party.

4. Obde v. Schlemeyer (Wash 1960) 86s, termite case.  Court said “CONCEALED DEFECT.”  Note brought up in class-court eludes on pg 89 to the problem of plaintiff’s choice of remedies, and changing mind when Δ has already relied upon one…..Washington rule 91, must disclose known defects

H. Duty of Good Faith (11/8)

a. Once a k has been formed, parties have a duty of good faith.

b. Posner in Market Street Assoc v. Frey says no pre-k duty of good faith, but Hoffman v. Red Owl suggests an idea popular in European law that once parties get far enough into a negotiation, they owe a duty to negotiate in good faith and come to an agreement.

2. Once adversarial negotiation is through, k is formed, parties need to be able to trust each other in order for the k to be maximally beneficial.  

a. Otherwise, the wary parties would make wasteful expenditures to police each other’s actions.  

3. UCC §1-203 – Duty of Good Faith in K performance

4. Restatement §205

5. Caveat Emptor (let the buyer beware) is fading away because it is inefficient.  Market does not work efficiently if consumers need to take defensive measures.  For example, securities, insurance, lemon laws.

I. Form Contracts (11/19, 11/20)

1. A k usually drafted by the party with greater bargaining power and offered on a take-it-or-leave-it basis.  

a. Used for efficiency purposes in business. 

b. Customers usually do not understand legal intricacies; employees may not have authority to change k.  

c. Uniformity is important for businesses to do high volume efficiently.  It is inefficient to have a large retailer keep track of millions of individual k’s and their provisions.

2. 3 Ways to Deal With

a. Bright Line Approach – You sign it you agree to it.  McCutcheon v MacBrayne – Scottish case.  Δ’s car is lost when ferry crashed.  Agent for π forgot to have Δ sign exculpatory clause on form k.  Δ had sometimes been made to sign, sometime not, in the past.

i. There is a duty to read any k you sign or agree to.  Assent covers all, even unknown, terms.

ii. Court will look at the k in question on an individual basis, unless there is a consistent “course of dealing” relationship.

b. Pre-Formation Disclosure Approach – Drafter must disclose terms clearly and unambiguously.  Regulates form, not substance.  Yauger v. Skiing Enterprises – Season pass for ski hill has exculpatory clause at then end of k.  Not hidden, but not highlighted in any way.  Daughter dies after hitting unpadded lift-post.  Set new standard for exculpatory clauses in WI:

i. Must clearly and unambiguously inform signor of what is being waived

ii. Form as a whole must alert signor to importance and significance of exculpatory clause.  Separate heading, bold type, require separate signature, etc.

iii. Courts do not like exculpatory clauses.  Look for reasons to reject.  Often times can rule them “against public policy.”

c. Reasonable Expectation Approach.  Non-drafter is bound by “dickered over” terms and those unknown terms that meet a reasonable expectation of what would be included.  C & J Fertilizer v. Allied Mutual Ins. Co. – Farmer’s insurance company defined burglary as leaving visible marks on outside of structure.  Farmer was robbed at night, was obviously an “inside job,” someone had a key so left no marks on outside.  Court reforms k to meet a person’s reasonable expectations (i.e. burglary doesn’t require outside markings).  Usually applied to insurance and securities contracts.

3. Accepting a K of Adhesion

a. ProCD v Zeiderberg – Δ buys π software, uses it for commercial purpose, contrary to “shrink-wrap agreement” (terms included inside box, claimed accepted once seal was broken).  Δ says k is formed at the software store, not when he opens the box.  WI Sup Ct says this would be a k without warranty terms; UCC would fill in and be too broad – bad for market.

i. A K is formed after goods are accepted (UCC §2-606) when buyer fails to reject after reasonable inspection.

ii. Reasonable inspection assumes reading terms inside the box, so they are present before k is formed, therefore are included.

b. Hill v. Gateway – π bought and kept for over 30 days a PC from Δ.  “Term Sheet” included with PC box stated terms of sale (accepted once PC was kept for over 30 days) one of which called for arbitration of any dispute.  Binding?

i. Same as ProCD.  Terms are there when k is formed, therefore become binding part of k once goods are accepted.

4. Unconscionable K’s - Restatement §208

a. Elements

i. Absence of meaningful choice (procedural unconscionability)

ii. Terms unreasonably favorable to party with greater bargaining power (substantive unconscionability)

(a) Generally need to satisfy both elements, but ridiculous price is prima facie evidence of both elements.  Jones v. Star Credit – simplifies “victim’s” burden, just need to show k price vs. market price.  

b. Standards

i. Remco v Alice Houston – mere disparity of bargaining strength isn’t enough to be unconscionable, or else all k’s of adhesion would fail.  Court seems to imply unconscionability can be found if you find either element, doesn’t require both.

ii. Williams v Walker Thomas – Must judge terms/procedures with respect to business mores and practices of the time and place to judge for unconscionability.

iii. Brower v. Gateway – Suit over arbitration clause requiring arbitration in Chicago by elusive French ADR group.  Arbitration requirement is not unconscionable, but Court reforms k to use AAA.

(a) Cf. Fullerton Lumber – court rewrites k provision.  Why write a “conscionable” k if your unconscionable ones are still enforced?  Like covenants not to compete.

(b) Ramirez v. Circuit City – Arbitration clause in employment application/k is unconscionable because

(c) Procedural – π needs a job, not a real choice whether to apply or not.

(d) Substantive – only applied for ee v. CC, not CC v. ee claims.  Bans class actions, court says this is “against public policy.”  Limits punitive damage awards.  

iv. Frostifresh – farmer/carrot price case.  Court reforms k to have market price.  Again, what is incentive to write reasonable k’s?

v. Federal law (Federal Arbitration Act) limits State court jurisdiction to common law doctrines (fraud, duress, unconscionable, etc.) so you see a lot of arbitration cases in state court using old law.

c. Damages

i. §2-302 No punitive damages for unconscionability alone (Pearson – unconscionability is a purely defensive tactic). Many π’s turn to consumer protection or fraud statutes for punitive damages.  Unconscionability is a defense move to prevent a court from enforcing a k.  Devlin.  

d. Policy 

i. Unconscionability is a left over from the “Thomist” Fair Price/Usury line of “Fairness” in distribution laws.  Not a defect in freedom or information, but a moral judgment.  It allows judges to impose a fairness aspect in market transactions that are on the outside limit.  A symbolic nod to fairness in a market economy.  Arthur Leff Article p. 203.  

ii. Important judicial tool to do justice on a case-by-case basis

iii. States don’t need to regulate formation of k by statute because judges can use unconscionability.

iv. Has intrinsic value for morals and as backbone for consumer protection laws, truth in lending act, etc.

V. §90, Promissory Estoppel

A. Under equitable principles, a promise, which reasonably induces promisee to change their position for the worse, is enforceable to the extent needed to prevent injustice.

1. Promise

2. Reasonably expect reliance

3. Actual reliance

4. Must enforce to avoid injustice

B. Usually substitutes in for lack of consideration, but may also be used in place of definiteness.  

1. Consideration - Ricketts v. Scothorn – Grandfather promises granddaughter a gift annuity so that she wouldn’t have to work anymore.  Dies before it is delivered, and after she had quit her job.  Promise enforced even though it was a gift without consideration.

2. Definiteness – Hoffman v. Red Owl – Hoffman was in negotiations to get a Red Owl franchise, sold assets, borrowed money, etc. at the direction of Red Owl agent before documents were drawn up.  Deal fell through.  Hoffman was able to recover between expectation and reliance damages “as necessary to avoid injustice.”

a. “Agency Cost” for Red Owl because their agents actions are binding on them.

b. Very similar to European idea that once you reach a certain point in negotiations you have acquired a duty to continue in good faith.

c. Subsequent WI cases temper the precedent.

C. Restatement’s schizophrenia.  §75 Consideration vs. §90 Promissory Estoppel.  (Corbin, et al forced §90 into Restatement.)

D. Not usually successful claims, last resort.  Is an evolving doctrine.  

E. See also Restatement §139 to similarly avoid Statute of Fraud problems.

VI. Warranties (11/20)

A. UCC Remedies for Breach of Warranty are the same as for Breach of K

B. Express Warranties UCC §2-313

1. Any affirmation of fact (NOT an opinion) or promise made by the seller relating to the goods that becomes part of the bargain

2. Any description of the goods which become part of the bargain

3. Any sample or model which is part of the basis for the bargain

4. Express warranties control over course of dealing, prior performance.  Dr. Wilson v. Marquette Electronics.

C. Implied Warranties 

1. Merchantability §2-314– Goods sold by merchants in the trade are always impliedly warranted to “pass without objection in the trade under the k description” §2-314(2)(a)

2. Fitness for a Particular Purpose §2-315 –When buyer is relying on seller’s skill judgment to select or furnish suitable goods for a particular purpose that seller knows of, there is an implied warranty that the goods are fit for that purpose.

D. Exclusion or Modification of Warranties §2-316

1. Words creating, limiting, negating express warranties should be construed as consistent.  If this is unreasonable, negation/limitation is inoperative to the extent needed to construe the balance as consistent.

2. To exclude/modify an implied warranty of merchantability, must use word merchantability, and (if in writing) be conspicuous.  Hunt v Perkins – lemon boat engine.  Warranty disclaimer of back of form k on a pad is not conspicuous.

3. To exclude/modify warranty of fitness must be in writing and conspicuous.  “There are no warranties which extend beyond the description on the face hereof.”  §2-316(2)

4. All implied warranties may be excluded by “as is,” “with all faults,” etc.

5. When a buyer has inspected goods/sample/model before acceptance, there is no implied warranty for defects buyer should have found in inspection.  

6. Implied warranty can be excluded/modified by course of dealing, trade usage.

E. Cumulation and Conflict of Warranties

1. Should try to construe as consistent

2. If not, go with what was the intention of the parties

a. Exact or technical specifications displace an inconsistent sample of model or general language of description

b. A sample from an existing bulk displaces inconsistent general language of description

c. Express warranties displace inconsistent implied warranties (merchantability), but not fitness for a particular purpose

d. WARNING – Rules are not absolute if other evidence of conditions exists (note 3).

3. Limitation of Warranties (OK’d in §2-316(4); §§2-718, 719). (11/25)

a. Warranty may provide for remedies in addition to or substitution for UCC remedies.

b. May limit or alter remedy by limiting buyer’s remedy to return of good and repayment of purchase price OR repair and replacement of non-conforming part or goods.

c. Non-UCC remedies are optional, can resort to UCC, unless warranty is expressly stated as exclusive.

d. Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, it is voided and UCC remedies control.

e. Consequential damages may be limited or excluded unless is unconscionable.  Limitation of damages for injury to person is prima facie unconscionable; limitation of commercial property damage is not.

f. Hunt v. Perkins Machinery Co. (Mass 1967) 160s, Perkins said breach of implied warranty of merchantability, and implied warranty of fitness for a particular purpose.  Sup Ct. of Mass said “inconspicuous”(1-201(10): can attention reasonably be expected to be called to it?), did not point to terms on back of document, which were hidden in tablet.  pg 162s, conspicuousness à decision by court.  Decision is a matter of LAW

g. Murray v. Holiday Rambler, Inc (WI 1978) 165s, limited remedies.  Court said that if the company can’t repair given opportunity, the limited remedy or replacement of parts and repair fails its essential purpose.  Buyer revoked acceptance under UCC 2-608 and recovered what they paid, plus $2,500 for loss of use of the vehicle.  

h. Code says that if you provide a warranty, you must provide buyer with a sufficient remedy, otherwise warranty is worthless. Remedies left to buyer must have some measure of effectiveness. Can exclude consequential damages as long as not unconscionable.

i. Chatlos Systems, Inc. v. National Cash Register Corp. (3rd Cir 1982) 166, Inconsistent with Murray.  Court pointed out that there are TWO standards for limited remedy of repair (fails of essential purpose?) vs. consequential damages exclusion (unconscionable?).  Held that consequential damages could be excluded.

4. Regulating Warranties in Consumer Transactions

a. Magnuson-Moss Act- if there is a warranty, must “clearly and conspicuously designate” as a ‘full’ or ‘limited’ one. (Fed. Ct. can only hear claims over $50,000).

b. Lemon Laws – all 50 states.  above and beyond rights under UCC.  Must be “last resort”.

i. Hughes v. Chrysler Motor (WI 1996) 183s, failed to replace after consumer demanded replacement, WI Sup Ct upheld $74,000 judgment on $15,000 minivan.  Most companies have changed policies to avoid action under lemon laws.

5. Parol Evidence Rule UCC §2-202 (11/25) 176s, in part: terms which are set forth in a writing (MUST be a writing) intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement.

a. Where a written k is intended to be the controlling, final terms of an agreement, it may not be contradicted by introduction of outside evidence.  

b. May still be explained/supplemented by evidence, consistent with terms, of course of dealing, trade usage, etc or consistent, additional terms.  Dr. Wilson v. Marquette Electronics – manual for ECG reader only guessed at a range of possible outputs.  Δ tried to use parol evidence rule to exclude express oral warranties.  Court ruled it admissible because was consistent evidence of additional terms within the range given by the manual. 

c. Integration/Merger clause – common clause in k that states that document is final and complete agreement, thus invoking parol evidence protection.

d. Doesn’t apply when there are

i. Subsequent modifications to k

ii. Evidence is designed to interpret an ambiguity in k

iii. Evidence of fraud in making k

iv. Correcting typos in k

VII. Statute of Frauds

A. Some K must be in writing, either as a k or in a writing signed by the party from whom enforcement is being sought. (MYLEGS)

1. Marriage

2. Contracts that cannot be performed within a year

3. Land/Real Property

4. Executor of Estate

5. Sale of Goods over $500

6. Surety

B. Courts will ignore the Statute in order to prevent silly outcomes. 

1. McIntosh v Murphy.  Employee moved from CA to HI to manage car dealership.  Was fired after 2 months.  Employee says it was a one-year deal, not an employee at will, but has Stat of Frauds problem.  Dealer says was an employee at will.  J/employee, court acknowledges that it is ignoring statute of frauds.

2. §139 Restatement (2d) supports equitable estoppel in cases where recovery is barred because of the Statute of Frauds.  Similar to §90.  

C. UCC §2-201

1. 10-day rule for merchants.

D. Restatement §131-39

E. Most states have own statute as well.

F. Part Performance and Promises to Convey Land

1. Rodman v. Rodman (WI 1901) 330, Son alleged an oral contract between himself and his father to give him the farm.  Sup ct. said did not prove an oral contract to make a will, and his actions over 22 years did not move promise out from under statute of frauds (involved conveyance of land).  For part performance MUST SHOW all:

a. you went into exclusive possession

b. you’ve made valuable improvements to property

c. prove at least an oral contract

2. Estate of Powell (WI 1932) 331, court found all 3 above, found for plaintiff.

3. 1969 statute: 334, passed to clarify Rodman and Powell issues.  Changed requirement from “exclusive possession” to “substantial possession”.  Wis. Stat. §706.04

4. Estate of Lade (WI 1978) 334, Sup Ct. construed above statute.  Decided Ketter had not satisfied § 706.04(3), improvements weren’t for more than serving his leasing requirements-he did less AFTER the contract than before.  Important: Sup Ct. decided this case in terms of Rodman and Powell, not the new stat.  Shows they read the statute as a codification of those two cases.  For follow up, see pg. 339 bottom.

VIII. Damages

A. Generally

1. Strive to protect the expectation interest. Restatement §346, 347

a. How to define?  Peevyhouse v. Mining.  (OK 1963) 198, trial ct. verdict was for π for $5k, more than the total value of the farm if work was completed.  reclamation would have cost $29k.  App. Ct. awarded them only $300!  Both the majority and minority argued for putting them in same place as they would have been if contract completed, but just a MAJOR disagreement on what that meant.  Total farm value vs. usability of farm.  Kidwell says π wouldn’t even have wanted to sue for Specific Performance; wanted $.  

2. Only foreseeable losses are recoverable as damages.

a. Hadley v Baxendale (Δ only liable for damages that were foreseeable or they had reason to know of).
b. §2-715(2)(a) – Seller is liable only for losses that they knew about, or had reason to know at time of k.

c. Rule facilitates sharing of information.  Buyers need to give sellers notice of extraordinary conditions.  Seller makes a better risk/price decision.

3. Specific Performance is not available for personal services.  

a. Fitzpatrick v. Michael – personal nurse.  Court wouldn’t give SP due to personal nature of care, wouldn’t enforce negative injunction.

b. Cf. Brackenbury v. Hodgkin – troublesome mother-in-law.  Different result because plaintiffs asked for reconveyance of land to mother to be put in trust for their benefit, not conveyance to themselves.  Legally binding contract proven, no need for part performance approach.  Created equitable interest with what time they had spent.  Court believed NO breach of duty by plaintiff.  All they asked for was to have title deeded back to mother, governable by their agreed-upon trust.  Not a difficult to enforce specific performance case.

c. Negative injunction – courts will bar someone from performing service to anyone else that wouldn’t be possible had they performed initial k.  Court not ordering, but compelling specific performance.  Fitzpatrick.  

4. Definite and Certain.  

a. New Business Rule

i. Evergreen Amusement v. Milstead (Mary. 1955) 120, court granted Evergreen rental value of property while uncompleted, because $ for rent is definite.  No lost profits can be estimated with reasonable certainty because business was never up and running.

ii. Chung v. Kaonohi Center Co. (HI 1980) 129, Court rejected New Business Rule, allowed collection of anticipated lost profits.  Shows how difficult to prove.

iii. New Business Rule Today: Most courts allow collection for lost profits, if proven, which is still hard to do

b. Lakota Girl Scout Council v. Havey Fund Raising (8th Cir 1975) 123, court did allow lost “earnings”, said $ amount was very definite in a fundraising campaign.  Parties had agreed upon a goal and there was a large amount of data to estimate results from (unlike new businesses).

c. Eastern Airlines v. McDonnell Douglas (5th Cir 1976) 131, remanded to trial court with suggestion that court call it’s OWN expert witness to settle HUGE disparity between expert assessments by parties’ experts (in proving lost profits).Lakota Girl Scouts v Harvey – certainty rules

d. Hawkins v. McGee – Only recovers for difference between perfect hand and damaged hand.  Cannot recover for extended hospital stay and recover time because this was a medical opinion, not a contractual certainty.  Cf. Sullivan v. O’Conner.

B. UCC

1. Buyer - §2-711 (remedies in general) – In addition to recovering any of k price paid:

a. Cover (2-712) and recover difference in price plus incidental and consequential damages

b. Recover damages of difference between k price and market price (2-723) when B learns of breach plus i/c, less saved expenses (2-713 – Damages for Non Delivery)

c. 2-714 – Buyers Damages for Breach – Accepted Goods

d. Recover identified goods

e. Specific performance in proper case (unique goods, uncoverable) §2-716 – output/requirement contracts. 

f. 2-715 – Buyer’s Incidental and Consequential Damages

g. 2-717 – Deduction of Damage from Price

2. Seller - §2-703 Sellers Remedies in General

a. Stop/Withhold delivery

b. Resell and recover difference plus i/c §2-706

c. 2-708 – Sellers Damages for Non Acceptance or Repudiation.  If resale damages are inadequate, recover lost profit less salvage value, if any (lost-volume seller - Neri) §2-708(2).  All retailers of standard priced goods without a fixed number of goods available are considered lost-volume sellers.

d. 2-709 – Action For Price.  What Seller can sue for after delivery and non-payment.

e. Retain part of down payment - §2-718(2)

f. Cancel k

g. 2-710 – Seller’s Incidental Damages.

C. Liquidated Damages - Specify a predetermined sum as damages in the event of breach

1. Common Law – Lake River v Carborundum p. 95 - Construed as a penalty clause and thus void unless: It is (1) a reasonable estimate of damages, and (2) it would be difficult to estimate common law or UCC damages at the time of breach.  Did not take into account $ saved by LR due to breach, or diff in $ between Carbor.’s cost and retail value of replacement product.  Posner said he would rather leave companies to their agreed pen. clauses, but couldn’t under Ill. Law.  SO, just protect Carbor.’s Expectation Interest.

2. Wassenaar v. Panos p. 108 – employment k for manager of hotel.  K said that if ee was fired without cause, er had to pay full salary of 3-year k.  Court held as a liquidated damage clause, not a penalty because damages of loss to reputation, emotional trauma, etc would be hard to estimate.  Argument that these damages are indefinite and uncertain is moot when parties earlier recognized the possibility and set a sum to compensate for them.  WI Sup Ct (Abrahamson).  Not different than Lake River because different fact pattern.  

3. UCC - §2-718(1) – Same rules, but only rules out “unreasonably large” penalties.  Allows small liquidated damages to exist as limitations on liability. 

a. Section also covers damages with respect to buyer’s breach and seller’s right to retain part of down payment.

IX. Mitigation of Damages (Cover)

A. Aggrieved party has a duty to reasonably mitigate in order to preserve claim against breacher

B. Shirley Maclaine v. Fox

1. Victim must attempt to obtain replacement contract.  Damages for breach are lessened by price of replacement contract.

a. Comparable and substantially similar replacements not inferior replacements lessen damages.

b. If no replacement available, recover entire k price.  

c. Question of is it a replacement k?  Could both have been done?  (i.e. night job v day job).  Mount Pleasant Stable Co. v. Louis Steinberg (Mass 1921) 81, Lost Volume Seller.  Court said that Δ did not own π’s time, so they could contract to someone else OR get out of the business.

C. Copylease Corp of America v. Memorex Corp (NY 1976) 84, court said that remedy of specific performance was available if Copylease could successfully argue that they could not “cover” on Memorex’s breach

X. Exceptions to Expectations Rule

A. Reliance Interest – Money spent expecting k to be fulfilled.  Put victim back where he would have been had there been no contract.  Either by repaying money he spent “unlocking the value of the k” or he opportunities forgone in reliance of the k.  Restatement §349.

1. Security Stove v. American  (K.City 1932) 141, π shipping floor model to trade show that may have brought about sales.  There is no definite/certain expectation interest profit, so court awarded π all other costs they had incurred relying on the contract (salesmen travel expenses, booth rental, etc).

2. L. Albert v. Armstrong - 2nd Cir. 1949 p150 - tried to collect reliance damages for $ spent on setting up process, (Judge Hand Corollary) opened up to evidence that damages should be reduced by amount money that the division would have lost by operating.  Final award was greatly reduced by proven losses due to the fall of rubber market (due to discovery of synthetics).  Still trying to put victim in same position as would have been if performed, EVEN THOUGH we’re talking about the reliance interest.
a. Breach must be proximate cause of loss

b. Reliance interest must be lessened by expected loss of venture (Δ must prove loss is imminent), otherwise is overcompensation.

B. Worsening – Sullivan v. O’Conner – “Hedi Lamar Nose”

1. Judge awarded diminution in condition of nose, as opposed to holding doctor to perfect performance.  

2. Split the difference between restitution and expectation.  Put plaintiff in place she would have been had there been no k. (Refund cost of operations and compensate for worsened nose).

3. Only hold promisor to warranty if there is clear indication of warranty in k.  Would change the practice of medicine otherwise.

4. Cf. Hawkins v. McGee. 

C. Restitution Interest – Return payments made to other party of k.  Prevent unjust enrichment.  No need k involved or k is rescinded.  Can sue on restitution when there is no k, or when k is barred because of Statute of Frauds, etc.  Restatement §371.

1. Bush v. Canfield (Conn 1818) 153, court allowed full collection of payment despite breachor’s evidence that victim would have lost money.  Court said this wasn’t action for restitution, but Kidwell says this is about the restitution interest, instead of protecting the expectation interest which would have unjustly enriched the breacher.
2. Colonial Dodge v. Miller (UCC) - (MI 1982) supp handout in notes, Miller argued non-acceptance.  High court ruled that the temporary absence of the spare tire was not a substantial deviation from the contract.  Ruled for dealership

3. Is used in employment k of definite time and costs.  If an ER breach before EE completes work, EE can recover market value of work given to ER.  Oliver v. Campbell (attorney for estate/divorce fired before trial was fully complete sued for restitution of market value of services citing Lessings v Gibbons, court ruled that trial was basically complete therefore he had substantially completed k.  Only got k price.)  
4. Plante v. Jacobs (WI 1960) 173, Jacobs sued to keep last payment to builder, court ruled that builder had substantially completed the contract, even thought one wall was 1 foot off from the blueprints.

5. Kehoe v. Rutherford (NJ 1893) 187, court made builder (breach victim) lessen his restitution recovery by ¾ the estimated loss on the job, which was ¾ completed.  Collected value of work given to owner/breacher minus $22,500.  SO CONTRACT REALLY WASN’T THROWN OUT

D. Consequential Damages - §2-715(2)

E. Incidental Damages - §2-710, §2-715(1)

F. Cure – Under UCC §2-608, S has opportunity to fix breach if time for performance has yet to expire.  

1. UCC §2-601 – Perfect tender rule, B can reject for ANY nonconformity

2. Common Law says only can reject for a material breach

G. Litigotiation/ADR – Parties bargain in the shadow of the law.

1. Negotiation – Parties or their attorneys talk directly.

2. Mediation – Parties talk through a neutral mediator.  Each gives mediator full story and settlement range, mediator sees if there is room for settlement.  Non-binding.

3. Arbitration – Adversarial arguments made to a mutually agreed upon “private judge.”  Judge may be an expert in the technical field, an attorney, a retired judge, etc.  Decisions may be binding.  Judge has extra-legal remedies available, not bound by precedent or statute.  

4. Litigation – Full blown court case.

XI. Employment Issues

A. Employee at Will – either party may end the relationship at any time, without cause.  P 466.

1. Subject to very few exceptions (i.e. employee gives consideration like an investment in the company or release of a tort claim, or in employee has been there a very long time).

2. Is an incentive for employees to work hard, allows employer to continuously improve staff, upward mobility, etc.

3. Any employment agreement without a definite term in employment at will.  “Permanent employment” and “lifetime employment” are not definite, so still employees at will.  Forrer v. Sears Roebuck & Co.
B. Wrongful Discharge Suits

1. Employees-at-will can sue in torts for wrongful discharge only if they were fired for reasons that violate clearly articulated public policy.  

a. This is a tort claim because it is a violation of a duty to obey the law, not a contractual promise.

b. Tameny v. Atlantic Richfield Co. – California employee-at-will recovered because was discharged for refusing to collude with competitors in the oil industry.

c. Cleary v. American Airlines (Cal 1980) 479, App Ct found that firing after 18 years of apparently good work violated the implied covenant of good faith and fair dealing.  ALSO, AA had defined its own procedures for discharging an employee & violated these.  Court said these two factors “estopped” AA from firing Cleary in the manner that they did.  Opened the door for him to be awarded compensatory and punitive damages.

d. Pugh v. See’s Candies, Inc. (Cal Ct App 1981) 479, required CLEAR evidence of illegality to invoke Tamney.  Court ruled that Pugh was NOT entitled to protection under a public policy theory (like Tamney).  COURT DID find limitation on termination; Pugh had been there 32 years, had gotten promoted and praised.  See’s had announced policies of job security for those who did their work, Pugh had reason to rely on this policy.  court allowed compensatory and punitive damages for breach of implied contract limitation.

e. Foley v. Interactive Data Corp. (Cal 1988) 491, many view this case as taking away the pro-employee stance of the above cases.  Foley had worked for 7 yrs, regularly promoted, superior performance evaluations; IDC did not follow their own termination guidelines.  Sup Ct. affirmed dismissal of all but the claim for an implied contract not to fire (like Pugh).  Disallowed tort claim for violating public policy, although acknowledged this is possible, denied tort claim for breach of implied covenant of good faith and fair dealing.  

f. Newman v. Emerson Radio Corp. (Cal 1989) 493, majority decided Foley to be applied retroactively.

g. Rojo v. Kliger (Cal 1990) 493, alleged sexual assault, if proven, would violate public policy, be tortuous.

h. Gantt v. Sentry Insurance Corp (Cal 1992) 494, reaffirmed Foley, but found for an action that violates public policy in events surrounding π’s being forced out when SIC lawyer lied to an agency investigator.  

i. Supreme court essay on subject of public policy said that only violations of statute or constitution, not judicial opinions, codes of ethics, or general issues of morality.  Also said that worker’s comp is the exclusive remedy for intentional infliction of emotional distress.

i. Hunter v. Up-Right, Inc (Cal 1993) 495, cannot bring tort claim for misrepresentation unless act was outside of act of termination.  In other words, it would be legal to make misrepresentations in firing someone.

j. Brockmeyer v. Dun & Bradstreet (WI 1983) 482, must be able to identify clear mandate of public policy.  Damages limited by forseeability and mitigation, only contract, not tort.  Said “no public policy against discharging employee for testimony contrary to employer’s interest”  This makes rule in WI VERY narrow.  Affirmed by WI Sup Ct.

k. Bushko v. Miller Brewing Co. (WI 1986) 484, majority ruled against Bushko because he failed to show how Miller was forcing him to violate a constitutional or statutory provision (alleged complaints about plant safety, hazardous wastes, and ‘honesty’).  This is the Wisconsin Rule
l. Courts have limited what public policies can be sued upon.

2. In many states is a breach of contract if employer does not follow termination procedures in distributed employee manual.
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