I. EXPECTATION INTEREST

A. Did they attempt to MITIGATE damages with reasonable diligence? (3-4)

1. YES – give original contract price minus any income made through mitigation.

a. employee does not have to take an inferior or different job to mitigate; job must be comparable or substantially similar
2. NO 

a. mitigation was unreasonable – give contract price

b. mitigation was reasonable – give contract price minus the fair market value of mitigating

B. Is it a LOST VOLUME SALE? (4-5)

1. YES – give profits of lost sale

a. inexhaustible supply
b. would have made two sales rather than one
2. NO – give contract price + any incidentals

C. Can SPECIFIC PERFORMANCE be granted? (5-6)

1. YES – grant it

a. land

b. unique good

c. other proper circumstance

2. NO – do not grant it

a. service/employment contract

D. Was there a LIQUIDATED DAMAGES clause? (6-7)

1. YES 

a. clause is a reasonable estimate and damages would be difficult to measure – follow clause

b. clause is a penalty clause – don’t follow

2. NO – assess damages under the above

E. Were there LOST PROFITS or CONSEQUENTIAL DAMAGES? (7-9)

1. YES – award them

a. Hadley rule

1. damages were naturally foreseeable; OR,

2. there were special circumstances which both parties were aware of; AND,

b. there is prove of damages with reasonable certainty
1. damage was caused by breach; and,

2. amount claimed is amount actually suffered

c.   New Business Rule exception

                   2.   NO – do not award them; consider RELIANCE INTEREST

a. New Business Rule exception

b. Were there reliance costs? (9-10)
1. YES – award them

i. expenditures made in preparation of performance minus any loss proved with reasonable certainty that would have occurred had contract been performed.

2. NO – do not award them

II. RESTITUTION INTEREST (11-13)

A. Did party confer benefits that produced unjust enrichment?

1. YES – award the reasonable value of performance rendered minus the amount of benefits received as part performance of the contract and retained by him

a. total breach of contract

b. no full performance

c. plaintiff in default?? – amount recoverable is the amount by which non-breaching party would be unjustly enriched

2.   NO
a. substantial or full performance – award contract price

b. plaintiff in default?? – unless the amount paid by the purchaser exceeds the injury suffered by the seller, the purchaser in breach will not be allowed restitution.

B. EXIT RIGHTS under the UCC (11-12)

