CONFLICT OF LAWS



Introduction

Policies governing choice of law:

protection of reasonable expectation of parties

states have power to control conduct within their boundaries

states have right to protect welfare of citizens

courts have control over laws used in the court

sovereignty v. comity: control over territory v. interest in maintaining peace and co-existence between states.



Dred Scott case

Issue:  Missouri re-enslaved Scott after he lived in IL (a free state) for several years; issues of comity and FFC?

Holding: Missouri had right to re-enslave Scott because comity is not a constitutional requirement; no state is required to carry into effect state laws that are hostile to her own state; struck down Missouri Compromise

Acquire status in the state where you are domiciled; other states must respect this status.

really bad Supreme Court case; must be some justification for applying one state’s law in another.



First Restatement approach

two methodologies: territorial (still used today) and vested rights (largely discredited).  

goal:  uphold parties’  expectations

sacrifices power of states to control citizens outside of their state.

promotes uniformity, certainty, predictability

supposed to be policy neutral – only examines facts; jurisdiction-selecting, not policy-selecting

Alabama Great Southern RR v. Carroll: 

P. sued in Alabama under Employer Liability Act for injury that happened in Mississippi (Miss. has Fellow Servant Rule – employees not allowed to sue employers for injuries on the job)

Court applies Mississippi law because of Last Act Rule: generally place of injury is the law that applies to tort cases – emphasis on geographical location.  

also characterization issue:  court could have characterized case as a K, not a tort.  

vested rights approach:  natural law – protects expectations – does not really exist anymore.  

other goals:  predictability, uniformity, discouragement of forum shopping

Milliken v. Pratt:

Mrs. Pratt makes K to secure husband’s business in Maine, where it is legal for women to make a K; illegal in Massachusetts.

K law rules: place of contracting usually determines validity; place of performance determines issues of performance; capacity to contract usually determined by place of contracting.  (1st Rest. (332)

Holding: Mass. Court applies its own laws to determine where K was made; determines it was made in Maine – therefore K is valid because women are allowed to contract in Maine.

1st Rest. goal to provide uniformity fails – often because of characterization issues.  

In re Barrie’s Estate

under 1st Rest., territory is more important than citizenship.

Situs Rule: state where land is located is more interested; trumps parties’ reasonable expectations; rule also exception to FFC.

Policies behind situs rule: consistency (easy to figure out where property is located), predictability, prevents forum shopping, want states to be able to control property within their borders

Holding: Iowa court applies Iowa law because that is where property is located; even though deceased executed will in IL, wrote “void” all over it and will was determined by IL court to be validly revoked.   

White v. Tennant: 

domicile:  must have one, but can only have one = legal fiction

need two things to determine domicile: actual residence and intention to stay there.  

Issue: H and W move to PA, but house is not ready; go to stay in W. Va. and get sick – wife dies.  Under W.Va. law, widow takes all – under PA law, widow shares with family.  

Holding: PA law applies – H showed clear intent to move there.

Characterization

undermines 1st Rest. goal of uniformity; manipulated by courts to achieve a policy choice. (also shown in Carroll)

Levy v. Daniel’s U-Drive: P. rented car in Connecticut, got into accident in Massachusetts; whether to characterize as K or tort?  Holding:  court applies Conn. law which allows liability; characterizes case as contract and applies law of state where K was made.  (similar to Carroll)

Haumschild v. Continental: H and W get in accident in CA; car rented in WI; W injured and wants to sue H; court characterizes case as family law case, not tort and applies WI law; case also involves problem of renvoi 

Grant v. McAulife: 

procedure v. substance:  forum court applies its own procedure; choice of law decides what substantive law applies;  but forum court really decides what is substance or procedure.

Issue: whether injured parties in an accident have a claim even after tortfeasor dies?

Holding: survival of action is a question of procedure so forum law applies (California).

very controversial – many believe judge decided based on outcome he desired.  

Morgan - Cook rule: law of locus is to be applied in all matters of substance, except when public policy prevails.  

Bournias v. Atlantic Maritime Co.: 

Issue:  statute of limitations; 1st Rest. usually treats as procedural.

Rule: for SoL to be considered substantive, must be specifically included in statute; general SoL considered procedural.

Borrowing Statutes: choice of law rule promulgated by legis; try to solve substance/procedure question.  

Renvoi:

problem of “turning back”: forum court applies other court’s choice of laws rule and the case comes back to forum law. 

general rule: renvoi rejected – forum court will ignore choice of laws rule if renvoi will occur.  

Schneider:  deceased domiciled in NY, land located in Switz.  Swiss law says to look to law of domicile, means renvoi; Holding: forum court applies law of domicile (accepts renvoi) 

partial renvoi: because NY court accepted case back and did not look to Swiss renvoi rules.

total renvoi: if NY court also considered Swiss renvoi rules.  

Public Policy:

Loucks v. Standard Oil: both parties domiciled in NY, accident happens in Mass and Mass. has damages limit; Holding: under 1st Rest., law of place of injury applies and damages limit does not violate forum’s public policy so court applies Mass. law.  

Mertz v. Mertz: H and W get in accident in Conn.; wife wants to sue husband; in Conn., wife could sue husband, but NY applies its own law under public policy exception – want to promote family harmony – should not sue spouses.  

Holzer v. D. Reichsbahn-Gesellschaft: P. fired and sent to a concentration camp; D. claims under Nuremberg laws they are allowed to do this; Holding: NY court holds German law does not violate NY public policy.  

Statutory Solutions and Borrowing Statutes

common choice of laws statutes: validity of foreign wills, auto insurance, UCC (1-105, borrowing statutes and tolling statutes.  

validity of foreign wills: want to validate as many wills as possible – preserve testator’s intent

insurance coverage: provisions limiting scope of no-fault insurance

contracts: allowed to choose law in contracts – as long as law has reasonable relation to transaction.

borrowing statutes: under certain types of cases, statute says court must apply foreign statute of limitations; often shorter applies. 

tolling statutes: determine when clock starts/ stops for statute of limitations.  

Contractual Solutions:

importance of respecting parties’ intentions.  

judicial review: reasonable connection, parties have good reason to choose the law. 

Pritchard v. Norton: K made in NY, but in NY such a K would be invalid; valid in Louisiana; court applies La law, reads choice of law provision into K, holding that parties would not have intended to create an invalid K.  (big step toward honoring party intentions – against 1st Rest.)

Siegelman v. Cunard White Star: W dies on ship, back of ticket includes choice of law provision; H lets statute of limitations run; court will apply English law; case stands for almost full party autonomy; but full party autonomy flawed, because H and W had no say in choice of law on back of the ticket.  

Desepage: use multiple laws for different issues in a case – patchwork of laws.



Interest Analysis:

Technique:

identify purpose of laws in conflict;

connect purposes to facts of the case;

determine whether outcome was within intended scope – if so, it is a false conflict; 

go back and reanalyze;

after reanalysis, may have true conflict, but it is not within judicial task to choose law – default to forum law. 

Problem:  one piece of legislation may have several purposes!

Tooker v. Lopez:

Issue: MI State students  get into accident in MI; both parties are NY domiciliaries; D. uses MI guest statute; 

court analyzes purpose of guest statute:  prevent people otherwise connected from suing each other, protects insurance companies from people colluding to obtain money.

NY’s purpose behind not having a guest statute: protects victims domiciled in NY, effects felt in NY, not in MI.

Holding: false conflict because both laws intended to protect their citizens.  Neither law was intended to protect the other state’s citizens.  NY more interested because insurance was bought there and parties were domiciled there.  

Schultz v. Boy Scouts: 

Issue: boy scout located in NY, where Fransiscan brother molests them, continues where they go to school in NJ; NY has no charitable immunity, NJ does. 

Purpose of charitable immunity: encourage charities to operate in the state, states will pay when charities are run out of business, charities perform needed services in states. 

loss allocation (NJ) v. conduct regulating (NY)

Holding: court applies NJ law: find false conflict because domicile is most important; NJ law intended to protect citizens and charities – this is where both parties are domiciled.  

Lillienthal v. Kaufman: (true conflicts case)

spendthrift domiciled Oregon, but makes K in California that are to be performed in Ca, gets money from Ca residents.  I

Issue:  Oregon has spendthrift law, Cal. does not.  Whose law applies?

Holding: court says purpose of the Or law is to protect Or spendthrifts everywhere; court determines that there is a true conflict – defaults to Oregon law (forum)

** interest analysis encourages forum shopping because of true conflict rule!  Many states that apply interest analysis today do not follow true conflict rule of defaulting to forum law.  

Bernkrant v. Fowler: 

Issue: Granrud gives Nevada residents promise to forgive their debt; he dies, only left with oral K.  in Cal, oral K is invalid, in Nevada, oral K is valid.

court first finds true conflict, but goes back and find false conflict because both states want to protect reasonable expectations of both parties; if they all were domiciled in same state, would know what law would apply.  

Holding: Nevada law applies; protects expectations of parties and does not harm California.  

** Comparative Impairment: solution to a true conflict is to subordinate the interests of the state least harmed if its law is not chosen.  

Bernhard  v.Harrah’s Club

Issue: Cal has civil liability against bar owners; Nev has only criminal liability; Cal. residents go to Nevada bar, get drunk and get into accident in Cal. whose law applies?

Holding: true conflict, so court invokes comparative impairment; court chooses California law because it is useless if it does not apply to bar owners in other states that solicit residents of other states.  



Better Law (Leflar) (MN and WI)

in true conflict, courts should choose better law.

5 considerations in choice of law:

predictability: litigants over uniformity

maintenance of interstate and international orders (if state does not have interest in the case, should not apply its own law)

simplification of judicial task (more difficult to apply other state’s procedure)

advancement of forum’s governmental interests (do not just default to forum, consider whole government’s interests)

application of better law (courts should chose the more just, more fair law – courts really do this anyway)

Milkovich v. Saari

Issue: Accident occurs in MN; driver domiciled and car insured in Canada; MN has no guest statute and Canada does.

Holding: MN court applies its own law; justice would not be reached by applying guest statutes; MN court says guest statutes are not substantively fair.  

how do courts determine what is better law: value judgments, majority/minority rules, legislative process, recent affirmations of rule from forum courts, point to worst case scenarios.

decision comes down to whose law is more fair.





2nd Restatement/ most significant relationship

3 levels of analysis:

(6: general principles to consider

intermediate rules: broad categories and facts to consider ((145 torts, 188 contracts)

specific directives: which state has most significant contact in certain specific cases, unless rebutted by (6.

(6: relevant factors:

comity

relevant policies of forum

relevant policies of other interested states

expectations

policies underlying particular field of law

certainty, predictability, uniformity

ease in determination and application

Wood Bros. v. Walker Adjustment Bureau:

Issue: construction work to be performed in NM, K made in Co., P. has no license to work in NM; Co. has no bar to P’s performance of K., NM bars work.

Holding: court applies NM law because that is where K was to be performed; NM’s interest in public safety is greater than CO’s interest in K validity issues.  

court weighs (196 and (6 factors.

Bryant v. Silverman: 

Issue: plane crash in Co., P’s consolidated under AZ residents claim; in AZ, no limits on money damages, Co. has limits on damages.

Steps taken by court: characterize the case -- look at specific clauses of Rest.; weighs facts against intermediate rules; then (6 analysis to rebut specific rules.

Holding: AZ law applies – more just result.  

Paul v. National Life

Issue:  car insured, driver and passenger domiciled in W.Va., accident occurs in IN; guest statute in IN, but none in W.Va.

Holding: W.Va. court applies it own law applies because Indiana guest statute is contrary to W.Va. public policy.

public policy exception!

Wong v. Tenneco

Mexico has prohibition on foreigners owning land, CA has not prohibition; Wong sets up farming operation through front man.  

Holding: court applies Mexico law: comity important – and not against Cal. public policy.



Choice of Law in Complex Litigation

Agent Orange Product Liability Litigation

Judge wants to apply “national consensus” law – needs to be uniform way to handle mass tort actions. 

ALI (6.06 Mass torts rule

importance of uniformity instead of individual state court decisions?



Civil Law Approaches to Choice of Law

statutory choice of law exists in European systems.

Swiss code: strengthens party autonomy, territorialism not as strong, adds contacts

W. v. Mrs. W.:

married in Canada, lived in Texas, Switz – which law should apply to a divorce case? 

Holding: swiss law applies – has most significant relationship – most recent domicile of the marriage.  

Art. 61((1) of swiss law applies – example of statutory way to deal with conflicts problem.  



Constitution and Choice of Law

due process: desire to respect expectations of the parties; fundamental fairness

full faith and credit: ensures interstate comity, relations between states.  

Home Insurance Co. v. Dick: 

Issue: parties made K in Mexico; includes 1 year statute of limitations; TX law says this type of provision is invalid.  

Holding: applying TX law violates due process; parties would not expect TX law to apply; K centered in Mexico (signed and performed there).

Bradford Electric Light v. Clapper: 

VT worker for VT utility sent to fix lines in NH; NH allows tort actions, not worker’s comp; VT only allows worker’s comp

Holding: NH court did not give FFC to VT laws by deciding case for P. 

Alaska Packers v. Industrial Acc. Commission:

Issue: Cal. employee injured in Alaska; K made in Ca.; K requires Alaska workers comp. law to apply; but Cal. law states that you cannot stipulate another state’s law for compensation in a K.

Holding: Cal. law applies; courts always allowed to apply their own law unless other state’s law has superior interest.  Balancing Test.

Pacific Employers v. Industrial Acc. Commission: 

Issue: Mass. employee of a Mass. employer injured in CA; whether FFC precludes Cal. from applying its own workers comp law? 

Holding: Cal. has greater interest – place of injury and medical creditors located there.  

Modern FFC Standard: only unconst. if state with no connection applies its own laws – minimal level of scrutiny; FFC rarely matters in choice of law!

Allstate Insurance Co. v. Hague:

Issue: decedent domiciled and insured’s new domicile in MN; in WI, driver resides, decedent resided, insurance policy, place of injury… MN court applies its own laws and allows stacking. (stacking not allowed in WI)

Holding: court says there is one test for due process and FFC questions:  significant contacts; holds that MN did have significant contact with case to apply its own law because of P’s residence and deceased’s place of employment. 

Phillips Petroleum v. Shutts:

Ps want royalties owed to them by D, who leased their land to mine for oil and gas.  Whether Kansas law applies, or other 50 states’ laws, where other Ps reside.

Holding:  Kansas has insufficient connection to apply its law to activities in other states; violated FFC by applying its own laws.  

Not a due process problem because P does business in all 50 states could expect case to be brought in any case. 

Sun Oil: forum allowed to apply its own procedural laws.  



Extraterritorial Application of Federal Statutes

bases of jurisdiction over extra-territorial crimes: territorial, national, protective, universal, passive personality

US v. Yunis:

issue:  hijacking took place in Jordan

holding: court holds passive personality and universal jurisdiction applies; hijacking universally illegal and US citizens on the plane.  

likely could not uphold passive personality claim alone – both claims together give jurisdiction.  

EEOC v. Arabian American Oil Co.

Issue: whether title VII applies to US citizen and US company working abroad?

Holding: does not apply abroad; presumption of territorial jurisdiction unless congress specifically states otherwise.

Congress responded by adding choice of law provision in Title VII.

US v. Verdugo-Uriquidez:

Issue:  reach of 4th Amendment to Mexican citizen in Mexico?

Holding: 4th Amendment does not apply – it is a social K between government and the people – Mexican citizen not part of “the people”.  



RECOGNITION OF JUDGMENTS



** General rule:  no collateral attack allowed on final judgments unless judgment is made without jurisdiction. 

** No public policy exception!  Enough check allowed through appeals process.  



Fauntleroy v. Lum

Issue: Mississippi K; arbitration in Mississippi had determined K was illegal; parties sue on K in Missouri and bring judgment back to Mississippi; Mississippi court will not recognize judgment. 

Holding:  court holds Mississippi must recognize judgment; no public policy exception!  Court also states that mistakes will be rare, do not need to protect against it.  

Yarborough v. Yarborough:

Issue: S.C. court will not recognize GA judgment for child support because it is lower than what support would have been in SC.

Holding:  no public policy exception!  SC court must recognize GA judgment.



** these cases represent  general rule on recognition of judgments!!



Durfee v. Durfee: 

Issue:  cannot decide where land is located; if in Nebraska, court had subject matter jurisdiction because of situs rule; Missouri will not recognize Nebraska judgment.

Holding:  does not matter where the land is located; Missouri court in no better position to decide than Nebraska; Missouri court must recognize judgment! And issue was fully and fairly litigated in Nebraska court already.  

Chicot Co. Drainage District: judgment stands even if issue of jurisdiction as not raised or litigated in the first case; finality is goal. 

Rule:  can only challenge jurisdiction on a default judgment.



Common Law Limitations on FFC:

land taboo:  only situs court may decide cases involving land.  (later changed by Durfee)

Clarke v. Clarke:

Issue: Deceased domiciled in SC, then daughter dies and other daughter inherits Conn. land from the deceased sister; under SC law, H and daughter share land; Conn. court will not recognize SC judgment because land is located Conn.

Holding: Conn. court did not have to recognize SC judgment because of land taboo.  

Fall v. Eastin: 

Issue: Washington court issued decree over land located in Nebraska; Nebraska court will not recognize the decree.  

Holding: court has jurisdiction over person, not land in another state; therefore may indirectly make judgment over land in another state so long as order purports to direct person, not land; in this case, Nebraska did not have to give FFC.

Modifiable judgments:

non-final and traditionally excluded from FFC; child custody, martial support, etc. 

Worthley v. Worthley: foreign state can modify decrees re: alimony and child support as long as public policy does not say otherwise.  

Baker: no general equitable exception to FFC; equitable orders do not have to be given FFC.



Ex Parte Divorce

Williams v. No. Carolina:

Issue: couple divorces their spouses in Nevada and get married; return to NC and are put in jail for bigamy.  

Holding:  NC must recognize divorce granted by Nevada.

court overrules Haddock, which established situs rule for divorces. 

beginning of no-fault divorces 

Estin v. Estin: 

Issue: whether foreign court that issues ex parte divorce can decide property and children issues?

Holding:  these issues require personal jurisdiction over all parties – later extended to include child custody and support)

first public policy exception to FFC

Williams II:

Issue:  after Williams I, NC court decided Nevada never had jurisdiction and reinstates the convictions.

Holding: limits Williams I; other courts do not have to follow a state’s relaxed jurisdiction when there are overriding policy considerations.  

there is a public policy exception for family law issues. 

Sherrer v. Sherrer:

Issue: W moved to Florida and initiated divorce proceedings; H represented in court and did not raise jurisdictional issue; Mass. court allowed collateral attack.

Holding:  Mass. court was wrong to allow attack; H was represented and had to raise jurisdiction question in first case.  

limits Williams II public policy exception to FFC because H was present in court.  (similar to Chicot Drainage)

 

Child Custody

desire that judgments be both final and modifiable.

UCCJA and PKPA address issue statutorily.

Policies of UCCJA:  exclusive jurisdiction – significant connections if no home state is established; once established, jurisdiction exclusive and continuing – communication mechanisms established if suit is brought in a 2nd state; never should be more than 1 jurisdiction; “first in time” rule.

Vanneck v.Vanneck: NY court rightfully communicated with Conn. court about taking jurisdiction and did not take the case because Conn. had jurisdiction as the “home state”.  

Ben-Yehoshua: CA did not have jurisdiction because it was not the home state and CA did not have sufficient contacts (W had brought children to CA from Israel and H took them back); court also holds that “unclean hands” of H does not apply. 

In re BBR: natural mother in CA changes her mind about adoption; mother files in CA, then adoptive parents file in D.C.; Court holds that CA has jurisdiction; significant contacts with California, only mother has legal right to custody.  

“Unclean hands”: always discretionary – courts can choose to refuse jurisdiction on this basis; depends on how child abduction is defined; best interests of child sometimes more important; some courts will remove right of custody because a parent has abducted.  



Recognition of Foreign Country Judgments

Hilton v. Guyot:

only controlling case in this area –

Issue:  NY citizen sues in NY court on French judgment against French firm.  

Holding: “No law has any effect, of its own force, beyond the limits of the sovereignty from which its authority is derived”; court will not recognize French judgment; want of reciprocity.

Judgment will be recognized as long as: final judgment after full and fair trial; personal and subject matter jurisdiction; notice and opportunity to be heard; no fraud; impartiality.

Reciprocity rule:  French courts do not always recognize US judgments  

Judgments US courts will not recognize as final: public policy exception, spousal and child support, penal law judgments



Recognition of Tribal Court Judgments

Mackey: court gives FFC to tribal judgment; considers tribe “territory” within FFC clause.

Marchington: court does not consider tribal nations territories or states; does not consider Mackey relevant precedent; ** courts will treat tribal nations as foreign nations and Hilton is controlling precedent.



Problems of Justice in Conflict of Laws

function of procedure issues to subordinate substantive justice issues?  (von Mehren)

Baby Girl Clausen example of this; court uses UCCJA to decide jurisdiction; technically correct decision, but question whether this is the most just decision?  

continual problem that public policy exception should exist in recognition of judgment cases.  
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