Federalism generally --arguments:





10th Amendment


Necessary and Proper Clause (Art. I s. 8)


Supremacy Clause


Judicial restraint


General policy against potential for tyranny


Representation of constituent interests (Representation Reinforcement)


(McCulloch, US Term Limits, National League, Garcia)





1.  Clear Statement Rule (Gregory) -- if Congress wants to take power away from the states, must clearly express this intent.


2.  Congress cannot commandeer the states (NY v. US, Printz)


3.  Problem of political accountability (NY, Printz)





Commerce Clause (Art. I. §8)


1. Categories of regulation: channels, instrumentalities, “substantial effect” test (Lopez)


-- “substantial effect” includes: aggregation, rational basis, commercial/non-commercial distinction, traditional powers of states.  


2.  Issues:  do not want states competing with each other (Gibbons), race to the bottom (Hammer)  


3.  “aggregate substantial effect” (Wickard, Heart of Atlanta, Katzenbach)


4.  Rational Basis Test (Katzenbach)


5.  Ways Congress can preempt:


	a.  explicitly


	b.  physical impossibility to follow both laws


	c.  Congress occupies the field





Sovereign Immunity:


General Rule: states immune from lawsuits. (11th Amendment)(Hans)


Exceptions:


1.  state may explicitly consent. (Seminole)


2.  Congress can abrogate sovereign immunity if: 


	a.  under 14th A. §5 (City of Boerne, Kimel) (“congruence and proportionality test”) -- must be remedial, not substantive


	b.  makes an unmistakably clear statement (Atascadero)


3.  may name state official instead of state (Ex Parte Young) 


	a.  if seeking prospective relief


	b.  suing under federal law


4.  US or another state can sue a state.  





Message to Congress:  (Florida Prepaid)


1.  establish the right that is being violated.


2.  establish a record of violation.


3.  design a remedy with an eye toward solving the exact problem.











Dormant Commerce Clause:


Mere existence of the commerce power restricts states from discriminating against or unduly burdening interstate commerce -- even though congress has not yet regulated in the field!





Disuniformity can be good (Cooley) -- sometimes need to consider local nature of regulation.  





Is state or local regulating? (as opposed to taxing/spending or acting as a market participant?)


No							Yes


I							I			


Is state discriminating against 			Is state law discriminating against


Out-of-staters?					Interstate commerce?


I			I				I			I


Yes			No (statute valid)		Yes			No	


Is interest protected by Art. IV 			virtually per se	Balancing


Privileges and Immunities Clause?		Rule -- only can	Test:


Fundament interest protected?			Discriminate		legitimate


I			I				if there is not other	state interest


Yes			No (statute valid)		way to accomplish	vs.	


Is there a substantial reason for 			the local interest	burden on 	


Discrimination?								Interstate 


I			I							commerce


Yes (statute valid)	No (statute invalid)


(Camps Newfound, Camden)





5 levels:


1.  Constitution makes the law.


2.  either state or congress.


3.  only congress.


4.  only state.


5.  Constitution denies power to make the law. 





Separation of Powers:


General considerations:


1.  authorized by text.


2.  branch-power match


3.  general idea of separation of powers





Jackson’s three categories:


1.  Congress authorizes (low scrutiny)


2.  Congressional silence (mid-level scrutiny)


3.  president against congress.  (high scrutiny) (Youngstown, Dames & Moore)





--counter-argument:  efficiency (Chadha, Clinton v.NY)


--checks already present


--avoiding political accountability





Judicial Power


6 Factors of political question doctrine:


1.  textual commitment to another branch


2.  lack of judicially manageable standards (lack of standing)


3.  impossibility of deciding without an initial policy determination


4.  lack of respect due to other branches


5.  unusual need for adherence to a political decision already made


6.  potential for embarrassment from multifarious pronouncements by various departments on one question





Guaranty Clause claims are always a political question (Pacific States)





Standing doctrine -- constitutional requirements:


(Lujan -- Congress cannot get around these!)


1.  distinct and palpable injury


2.  fairly traceable to defendant


3.  likely to be redressed by the requested relief





common law considerations:


1.  asserting your own right


2.  zone of interests test (Bennett -- got around this)








