Part I - Judicial Perspective

I.  JUDICIAL REVIEW

Ability of the court to declare presidential, congressional and state actions unconstitutional.



FOR Judicial Review�AGAINST Judicial Review��Text:

Art. III - judicial power of the US is vested in the supreme court that extends to all cases arising under constitution (duty to interpret what is constitutional). 

Art. VI - constitution is the supreme law of the land.

textually the creation of the constitution in addition to art. 6, it follows that other laws are not supreme and that the court must have the capacity to clip the wings of congress and the executive.

Not in the constitution b/c controversial and left up to others at a later date.

Constitution inherently meant to limit power and someone must be able to judge laws as constitutional or not 

Power to interpret laws is vested in 1 supreme court (Art. III, §1) – it follows logically that it is the Court’s duty to say whether the law is constitutional or not.  

if the constitution says one thing and a statute says another, then the constitution must control, and judicial review must exist.

Article III, §2 – the judicial power extends to all cases arising under the constitution.  



Context:

It is unlikely that all of the people who wrote the constitution agreed on what it meant so it is not clear that the law was constitutional just b/c written by them.



Precedent:

Marbury-1803

Right of court to issue a writ of mandamus to the executive when unconstitutional 

Other holding is that the court can issue a mandamus against the president.

The stated holding of marbury, is that the court under art 6 and 3  has the ultimate obligation and power to interpret the constitution.

art 6 the const is the supreme law of the land, controlling over all other sources law, as interpreted by the court.

Court reviewed and found congressional legislation unconstitutional (Judicial Act). 

Hodgson v. Bowerbank – 1809

Congressional act held unconstitutional.

Dred Scott – 1857

Court held that congress lacked constitutional capacity to declare slavery unlawful in any territory.

Hepburn – 1870

Court stuck down federal legislation of general applicability.

Martin v. Hunter’s Lessee – 1816

Supreme court issues a declaratory action to a state.  Supreme court can review the proceedings of executive, legislative and judicial tribunal of the state and declare them unconstitutional

Cohens v. VA – 1821

Supreme court review of state criminal law.

Cooper v. Aaron – 1958

Court reaffirmed the strong language of Marbury when upholding that AK (State) was bound by Brown decision.

In cooper v. Aaron the court was asked to cool it and not make the government change the whole educational system for a couple years.

the court said it was there job to interpret the constitution, and that they were going to have their order enforced

this case and marbury are the highwater marks for judicial review. This case includes the rhetoric from marbury, and the enforcement of judicial review

City of Boerne v. Flores - 1997

Court held that congress can’t pass legislation telling the court how to decide what is constitutional under the 14th amendment.  Congress is only given the power to enforce the 14th amendment – not to effect substantive change in constitutional protections. 

Honda v. Oberg - 1994

Court held that Oregon law not allowing judicial review of jury verdict except where no evidence to support was unconstitutional – 14th amendment doesn’t allow property taking w/o due process.

Punitive Damages-

What do you think about punitive damages? Dreadful way for vindictive jury to penalize offenders, often argued that they are a lottery.  If you get the right injury, with the right jury you can walk away with a  lot of money, punitive interfere with economic system, punitives are moralistic, which is offensive because it imposes majority opinion on the whole, unnecessary because of adminstrative regulation that takes care industries like the automotive industry.

OR

We need punitives because they deter conduct that is harmful, or redistribute wealth, punitive damages deliver delicious fees to attorneys, legistlatures of states have supported the punitive damages.



Other

Magna Carta – king power constrained (first step in legal control over government action).

Federalist papers – supported it.



Policy:

1921 statement by J. Cardozo – the judicial process: by conscious or unconscious influence, the presence of this restraining power … tends to stabilize and rationalize the legislative judgment, to infuse it w/ the glow of principle, to hold the standard aloft and visible for those who must run and keep the faith.

Necessary for separation of powers to operate.  

Judges are wise:

Unaccountable so unbiased

Accustomed to looking at fact specific cases

Take long range view unlike politicians

Adversarial process facilitates best result

More sophisticated

Somebody must review:

Court review gives more equal distribution of power

Can’t rely on other bodies (legislature like a mob, executive like tyranny.)

Courts least dangerous branch so we can afford to give them the power.

Most stable branch

If politicians can interpret the constitution – then really no constitution b/c they can see it as whatever they want.

Court can maintain illusion that constitution has its own independent meaning.

Relieves legislature from debate of constitutionality of its own decisions.

Lawyers tend to favor.

Pragmatic reasons:

 Executive and legislature likely to be divided often and will turn to courts

court is strongest where other branches weakest

other branches appear to want it b/c the delegate so much saying that its subject to judicial review.

Increases federal power

�Text:

The constitution does not explicitly say anything about judicial review – implying that it wasn’t anticipated or wanted.

The courts are under article III, the legislature is article I. This is by design the legislature is first, and executive is 2nd, and the judicial is third.  The third in line does not tell the first in line to change its behavior with regards to the constitution

Art 1 is very long and art 3 is very short.  There are three branches and one is the greatest, ie #1 the legislature.

This is all inference and not direct evidence of anything.























Context:

In Marbury, the people who wrote the constitution also wrote the law.  Therefore, they would know if the law was what the constitution intended.





Precedent:

Marbury

Court didn’t actually use this power b/c realized it’s weakness – leading to its decision to find the Judicial Act unconstitutional.

The court was extremely cautious of imposing the doctrine of judicial review on the other branches.  

If you are marshall you want to say that jefferson and madison have to sign, but you don’t actually enforce it, because the president won’t do it and then you will be humiliated and the S Ct will be weakened. 

Rhetorical conclusion – supreme court can declare legislation unconsitutitonal, but the court does not have the power to enforce these decisions.

the court says they have this power, but they don’t actually use it, because he would have been embarrassed.

Dred Scott- 1857

Effectively overruled by the Civil War – disastrous decision.  (also policy reason to avoid using judicial review).

Hepburn – 1870/ Knox – 1871

Court overruled its Hepburn decision 1 year later.



McCardle Ex Parte – 1869

Court announces that Art. III exceptions clause allows congress to take away courts jurisdiction (language contrary to Marbury).  Habeus corpus law protected northerners from seizure by southern government.

McCardle stands for judicial caution and weakness. Marbury stand for judicial exercise of power.

There were two worries :  that the supreme court will take away the power of the military to hold power over the south

and the congress was worried that the S court would declare that reconstruction was declared unconstitutional.

Facing this fear they attached a rider to a piece of legislation that said, the acts allowing the the supreme court to have jurisdiction over appeals of habeas corpus were repealed.

johnson vetoed this act

congress passed it over his veto

The rhetoric is the direct opposite of the rhetoric in Marbury. Court Could have said that the act of congress was unconstitutional per Marbury, but they just said that it was okay.



L.A. Bar Review v. EU – 1992

CA (state) statute determining # of judges on court in LA held constitutional.  Deference to state legislature shown – argued that DP and EP violated under 14th amendment.

What is wrong with the 9th circuit trying to make california pay for more courts?

the 9th circuit would have problems making the legislature and governor pay for more judges

the 9th circuit is running the risk that the legislature will not follow through, and then what does the 9th circuit do? Hold the governor in contempt

The court has no power to enforce their orders. They can order as much as they want, but they have to rely on someone else to execute the order.



Other

Three times the device of constitutional amendment has been used to correct the court.  (11th; 13-15th; 16th).

Six times we have effected changes in the size of the court, w/ resulting changes in attitude.

Court first tries to find a constitutional construction of a statute. 

Ashwander v. TVA (page 33)

Brandeis brief- arguing that the client should win because it would be better for society and this country, vs just using technical arguments of law.

A sophisticated court would not challege congress a lot.  All statutes are ambiguous, instead of calling it unconstitutional, just construe it narrowly, then you can avoid the constitutional question.





















Policy:

President Jefferson:  “it is a very dangerous doctrine indeed, and one which would place us under the despotism of an oligarchy.”

Executive and Legislative branches also pledge to uphold the constitution so this is merely and usurpation of the authority of one branch by another.

Judges aren’t elected

Only 9 members – too few to make all decisions – can’t get to depth of issue when only 2 ½ days per decision

History indicates that court doesn’t represent individuals (98% white male)

Further elevates special interest power

Aren’t as qualified to make pragmatic decisions as politicians

Court now has too much power

Members are too old and out of touch

Only supports an illusion and we should look for the truth

Court has no $, staff, can be impeached … (no enforcement power)

An argument against judicial review, is that it is against the whole premise of democracy. It is the people (jury) who rule, and judicial review violates this premise of democracy.

Judicial Restraint: 

court limits its power when it doesn’t want to decide.

Doesn’t give advisories (usually)

Doesn’t answer political questions

Baker – 1962

Just b/c a protection of a political right involved doesn’t mean its pol question

Standing 

Frothingham – 1923

you don’t get standing in federal court to complain about every government expenditure just because you are a taxpayer.  Courts are not going to become the venue for resolution of every policy dispute.

Must show direct injury not merely that suffered in some indefinite way in common w/ people generally – looks like tough standard

Flast – 1968

Lower standard when 1st amendment involved, ie payment of money to religious organization

Sierra v. Morton – 1972

No standing b/c not adversely affected or aggrieved person as required by applicable statute (APA §10). But must only find a member that is, ie Harry Hiker.

This case stands for the general proposition the court is being restrictive with regards to standing, which is opposite to its actual effect. This case opened the door to a lot of organizations.



Lujan – 1992

In response to Sierra – person must have real interest. Lujan does not seem to really reduce standing, it just says that if you really care, find someone we can legitimately say has an interest, not some tourist.

Mootness

Defunis – 1974

Law student denied access to school – by time before S.Ct. he was in 3rd year and school wouldn’t expel so moot.

If a case is moot by the time it gets to the court, but it is likely to be repeated, then the court can take the issue, and otherwise incapable of being reviewed if we don’t  take it now, it will just be back sooner or later



There are the 12 techniques the court uses to minimize power:



advisories: generally the court did not issue these sort of opinions.  We are a court of law, not one of public policy, we deal with common law cases

no formal advisories, but this rule is broken occasionally.  Justice Fortas was great friends with LBJ.  And LBJ could not discontinue to consult Fortas, after he appointed him to the S Ct.

Fortas gave LBJ a lot of consultation

Vinson told Truman that the court would allow the seizure of steel mills, and when that case finally came to the S Ct, the court decided it was unconstitutional, much to Truman’s surprise and anger.



political Q’s : we only decide cases or controversie, not political questions. Political questions are policy questions. A case or controversey is also a policy question

political question really means, we don’t want this case

Baker v. Carr – all states original districts kept boundaries. Ie Milwaukee district grew like crazy but the boundaries did not change, so that N Wi people had per capita more votes, and led to inequitable decision making within the state.

Legislature would never clean house itself, because the favored district is not going to vote for a re-apportionment, and it will never change

Court was asked repeatedly to get involved to insure that voting was “one man, One Vote”.  Many conservatives thought this was a political thicket, and that the court should not be changing the legislatures of states. It is a political question.

In Baker v. Carr – all it said was that this is no longer a political question, we need to get involved.  The only reason they decided that it was no longer was a political question, was because now they wanted to decide it.

Earl Warren said that Baker was his most important case.  Significantly expanded supreme court power.  Many cases after Baker elaborate on the districting question.  Districts must be roughly equal, ie no more that 1% difference, and the judiciary will police over that to ensure “one man, one vote”

What about the US senate, that is not apportioned fairly, why doesn’t the court step in?  Because senate requirements are in the Const, and court cannot take on senate anyway, because the senate is too powerful

Just not going to get into this, it’s a political question, all done

Standing:

frothingham – sounded tough on standing

flast – carved out exception for religious spending by government. that can be challenged

Sierra club and Luhan – stading is artificial, lots of rhetoric.  Don’t need to plead monetary damages to find standing, you can be hurt ecologically, just need to be a person affected, ie harry Hiker

Can be used by the court to indicate that we are interested in this issue but we are not going to deal with it yet.

Warth v. Seldin– suburban zoning and potential for segregation  - no real harry hiker in this case, so they decided they are not going to take it. this was a way for the court to say “we are interested but not going to take it”  they actually took the Arlington Hts question, 

They don’t declare it overtly unconstitutional, but sent it back down to be decided based on unfair housing laws.

Craig v. boren – age differentiation in who could be served in bars, women had to be older.  Sex discrimination.  No one with standing because you start case at 18, by the time you get to S Ct you are 21 and it does not matter. The court gave the bartender standing, in order to decide the case

Arizona English – state employees can only use english.  The Π won and official english was declared unconstitutional, and because the governor was against the amendment, so she refused to appeal.

Arizonan’s for official english asked if they could appeal, because they wanted the case reversed.

The supreme court said to the 9th Cir that there was no standing for AOE group.

Standing is the most used doctrine for judicial caution



mootness :

court expresses interest but backs off. Not quite ready for a decision.

In Bakke, if affirmative is too specific then it is unconstitutional, but a  mild non-quota, quota is okay. Since 1978 the court has denied cert on all cases presenting this question.

In Piscataway, whitey was fired for being white.  Expectation was that court would overturn previous case, and affirmative action would have been unconstitutional

Many affirmative action groups approached the plaintiff and paid her to drop her case, so she did and that made the case moot.

Arizona english – she quit her job before the case made it to the supreme court, and then there was no Π.  The 9th cir said nominal damages existed. S Ct disagreed and dimissed because of mootness



Ripeness : Comparable to mootness. Arizona English – she had not been punished for using spanish.  S ct said wait until she is punished before bringing this case. It is not ripe, and was dismissed 9-0.

Larkin was wisconsin abortion case that came down right after Roe v. Wade.  The WI supreme court  would not declare the statute unconsitutional because it is not ripe. Abortion has not been prosecuted since Roe, but if it ever is, the statute will be declared unconst.



Exhaust admin Remedies: 



Abstention: Arizona english – court will admonish the federal court to not decide a state law until the state has had a chance to decide on the law.

should not take a case until state had interpreted its own law.

Irony is that 9th cir said they would back off, and the state supreme court pretty much adopted the 9th cir opinion because they thought it was right on



Cert Denied – 99% of cases S Ct says, “not today” they don’t explain why they deny cert they just deny it

Avoid Constitutional confrontation : interpret statute to protect their interpretation of the constitution. Interpret it away from consitutional confrontation. Ashwander v. TVA, and also Marbury

Defer to legistlation: don’t try to impose policies

never criticize the legis’s motive. Fletcher v. peck; Raymond? Cannot look at the motive of the previous  legistlature, cannot challenge it.  Raymond is an exception. S Ct will not usually look at legislative motive

Plain meaning rule – just read the statute, don’t read any policy into it. One way to avoid making a decision

Use legislative history.-the problem is that this history is often ambigous and not often recorded. Cannot be relied on that accurately. But it still gets used

Call it constitutional – come to the brink of confrontation, and then call it constitutional – Wickard, Marbury, McCardle.  Avoid the confrontation by cancelling out everything that was previously said in the opinion



courts can Defer to Agencies:

delegation OK – its not unconstitutionally delegated.  

Substantively, Rules OK unless they are arbitrary or capricious.  Regulations have passed muster.  Most of the time the court says that delegation was okay and the rules or procedures were not abitrary or capricious.



Make policy

our courts make policy and have been doing so for a long time.

KEY Restriction- court should follow precedent – stare decisis.  I think the Π should win, but the Δ wins because of precedent.

Common law tradition – precedent binds.

Even if you ignore stare decisis- you must say you followed it.  you need to speak precedent even though you are talking about policy.  Precedent is just rationalization for making a policy decision.

(see handout 1 and class notes 8-9 – inserted)

��

Part II- National Power



FOR National Power�AGAINST National Power��Text:

Article 1, §10 – Contract clause – court stopped interpreting as significant limitation on state power in economic regulation.  Say that each K is subject to State policy which might change – state can change the law and K accordingly (assumption read into every K). 

14th amendment protects certain individual rights by restricting actions of state in areas of due process and equal protection.



Precedent:



McCulloch v. Maryland

Govt set up a bank that would be 20% owned by the govt, and the rest would be owned by thousands of investors.

Many states refused to business with the bank

Maryland did business with it but taxed it.

Q was whether a state can tax a federal entity

Opinion written by marhsalls says NO.

“Power to tax is the power to destroy”

1/3 of congress was at the const convention, and the first thing that they did was pass the banking act.  The const writers know what it means, and they are in congress passing this act.

Federal Authority Over:  	

I. States- 1(Hunters Lessee); 5(McCulloch); 1

II. Individuals – 5(McCulloch); 6; 7; 8.

				

III. States, Protecting individuals – 6(K’s Lochner); Crim pro; Con law II, Civil War(13,14,15)

IV. States Protecting  Trade- 9,10



McCulloch – sets the tone for all these parts – the const should be interpreted to expand the power of the federal government.  Figure head for the expansion federal power, especially in regards to creating agencies and regulating.



�Text:

Article 1, §10 – Supreme Court could continue to limit state power through interpretation of K clause.

5th amendment – applied to states through 14th amendment is a protection of individual rights but a limitation on state action in due process (substantive and procedural) and equal protection.







Precedent:

Lochner v. NY – 1905??????????

Courts hold that state cannot restrict number of hours a baker can work – this does not protect the states ability to regulate in economic arena. Substantive due process right to liberty (14th amendment) – liberty of individuals to enter K.

Due process rights almost always used by federal government to limit state practice law.

 Lochner is synonymous with substantive due process:

This is not a procedural due process case – even if the hearing was fair, the law is substantively unfair.



��

III. COMMERCE CLAUSE – EXPANSION OF FEDERAL POWER

Federal Power continued to expand during civil war, industrial revolution and WW I, II.

Clash re: amount of federal power occurred during depression – Franklin Roosevelt.



FOR Commerce Clause and Expansion of Federal Power�AGAINST Commerce Clause and Expansion of Federal Power��Text/Context:

See I.



Precedent:

1937: During Roosevelt 2nd term he threatens to pack the court – beginning of switch in courts view of commerce clause.

NLRB v. Jones and Laughlin – 1937

5 justices approve the NLRA of 1935 over the co.’s claim that as a manufacturer it could not be regulated under commerce clause.  “if activities have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress cannot be denied the power to exercise that control.

US v. Darby – 1941

Court firmly renounced its past obstructionist precedent.  “our conclusion is unaffected by the 10th amendment – the amendment is but a truism that all is retained which has not been surrendered – nothing more than a declaratory of the relationship between the national and state governments.”

Post Court Packing Plan

Power of president to interfere directly w/ the core of authority of a coordinate branch was frustrated b/c Congress refused to go along.  

Court suffered major setback to its power to negate decisions of other branches – power saved b/c it did retreat at critical moment.  After this point court mostly ceased to restrict federal power under commerce clause.

Net substantive result was increase in both federal and state governmental power.

Wickard – 1942

High point of commerce clause – court finding basically that ‘everything had substantial effect’ on interstate commerce.  

Congress ordered farmer to grow less wheat even though farmer testified that he uses own seeds, plants, harvests …  Found substantial effect b/c if farmer didn’t make own bread then he’d have to buy it from others which probably came from another state.

Lopez – 1995 (5/4 decision)

Stevens dissent:  guns are both articles of commerce and articles that can be used to restrain commerce.  There may be political limits but none from court

Souter dissent:  fear of Thomas concurrence- that decision a backward glance.

Breyer/Ginsburg: should defer to congress as long as they could have had a ‘rational basis’ for so concluding.  There is a rational basis here.  (stevens and souter agree).

US v. Morrison – 2000

Dissent:  Even if court thinks it should have power to regulate congress – they don’t (they cite Lochner).

Also, if there are limitations then court should explicitly define them.



Souter says that we are descending into confusion if we set limits on congress, it is far better to just say that congress has the power.

We don’t have the theoretical power to declare the federal congress out of bounds.

We don’t have the power, even if we think that we do- no military, budget, etc.

Public V. Mortier – 1991

Policy counter is that more consistency and therefore better compliance if left w/ federal alone.

Involves national economy and its more efficient and effect to regulate from center.

Left w/ NIMBY- If we have layer upon layer of regulation it makes it impossible to get anything done.  This is why the federal government has the power to pre-empt.

many more phd’s and experts at the state and federal level, and local governments do not have the expertise to be making these kinds of decisions



POLICY:

why should we ignore legislative history

it will always be ambiguous, and because it is ambigouos it is manipulable

the speeches that are a part of the legislative history and record, are made by legislators who are influenced to give the speech by a special interest group. And there is a speech on both sides

often they don’t even give the speech and just insert it into the record

this is why we should restrict our interpretation to the statute and wording alone.

The legislative history and record is a bit of sham, and is necessarily ambiguous.

Legislative history is just cited to cover up the real reason they made the decision, it was a policy decision made the court decide one way or the other.

MOST states don’t retain legislative history, its often not even published, and a record is not kept. Should not rely on it because many jurisdictions don’t keep it.

The federal government  does keep a legislative history though, but 2.5 out of 9 justices have said to leave legislative history at the door, because it is likely not to get too much attention paid to it.



�Text/Context:

See I.



Precedent:

Panama v. Ryan (“Hot Oil”) – 1935

Court struck down Congress attempt to delegate to the president power to prohibit from interstate commerce ‘hot oil’ that was produced in violation of state production quotas – decision based on delegation doctrine however not restrictive reading of commerce clause.

Schecter Corp. v. US – 1935 (sick chicken)

Blow to New Deal when court invalidated the NIRA.  Court held unanimously that it violated delegation authority under art. 1, §8.  This is last case in US history to strike down federal legislation based on delegation violation.  

Court also held that violates commerce clause b/c when chickens in the warehouse they are not directly related to interstate commerce.

Carter Coal – 1936

Court held that the massive coal industry was not interstate. you cannot regulate it when it is mined, or when it is being burned.  

Only while it is  on the train can it be regulated. – Only regulate when in transport.

US v. Lopez – 1995

Indicates that limitations still exist for Congress in regulation of commerce.  Federal Gun Free School Zone Act – not w/in power of federal government under commerce clause.  Renquist starts opinion by saying “must return to first principles – federal government has limited power under constitution.”  Need to preclude tyranny – reason for federalism and constitution.  Beginning of 3 part test.

if in stream of commerce – no

method of commerce – no

substantially effect commerce – no b/c here didn’t even go through motions of showing that it did.  If reasons given, court decides if they hold water.

Also, federal government should keep hands off crime and education – furthermore stop passing regulations that get challenged to take pressure off courts.

Kennedy/O’Connor concurrence:  “of the four structural elements in the Constitution, federalism was the contribution of the framers to political science and political theory.”  “education is a traditional concern of the states”  

Thomas concurrence: extreme position truly returning to first principles where federal government very limited.  Supported by fact that local governments have more information and state government is more accountable.  

US v. Morrison – 2000

Federal law allowing girl to file suit for civil damages under federal law when criminal proceeding failed to go forward was found unconstitutional – overstep of commerce clause and b/c no state action so 14th amendment EP argument can’t stand.

Congress doesn’t have power to regulate virtually every activity. 

Sexual assault isn’t economic – criminal.

Public Intervenor v. Mortier – 1991

FIFRA was found to not preempt local power to regulate pesticide use b/c not congressional intent to preempt found (not explicit and assume not preemptive if not explicit).  

Can find intent where total silence if pattern of statute is clear – look to legislative history here but it was not clear and convincing either way. Scalia argues that leg record should be ignored completely b/c can manipulate and ambiguous. 

Policy argument for – constitution based on all protecting their own interests and local areas will get short end of stick when left w/ federal governments.





POLICY:

There should be restrictions because local government and local control is better than central control

local govts and state govts are relatively accountable to the people.

Local people know what they want.

Local control lends itself to informed local decisions.

If we take local input out, and turn it over to the central  government local people will become disinterested and jaded, and are likely to stop voting.  They may withdraw from the democracy.





The majority says that they use Legislative History and have used it in the past and will in the future?

may give some clue as to what the legislature was doing. Where the text was unclear, we should leave no stone unturned.

If we admit that we pay no attention to the legislative history then we are admitting that deciding on policy basis and that we are making the law, which is not the courts job, even though that is what they are doing.

The text is always manipulable. Wonderfully ambigous.  If we can't  use legis hist, and text is manipulable, and precedent is manipulable. Logic of scalia’s argument throws out text, precedent, and legisl hist then what do we use, policy?  We cannot make that admission that our decisions are based on policy.

You have to make your arguments as a lawyer based on the text, legis history, and precedent, realizing that the real basis of your argument has to be policy, which is what the court decides upon.

��

IV. TAXING, SPENDING AND OTHER POWERS – FEDERAL EXPANSION

Like the Commerce Clause – tax & spending is an area where the Supreme Court interposes few obstacles to the exercise of the federal authority.  

Taxing power subtly enhances federal power over states b/c they are more efficient at tax collection and states are competing for tax $.



FOR Federal Taxin, Spending and Other Powers�AGAINST Federal Taxin, Spending and Other Powers��Text:

Art. 1, §8, Cl. 1: “the Congress shall have the power to lay and collect taxes, duties …to pay debts and provide for the common defense and general welfare of the US.”  Cl. 2: “power to borrow $ on credit of US”, Cl. 5: authorizes it to coin $.

Art. 1, §9, Cl. 4:  no “direct tax shall be laid unless in proportion to the census.”

16th amendment – “congress shall have power to law and collect taxes on incomes, from whatever source derived, w/o apportionment among the several states, and w/o regard for census or enumeration.”

Precedent: 

since 1937 generally conceded that the spending power :

enhances federal power at the cost of states. Does not compete with other states

if wisconsin raises the income tax then people will leave the state. the federal government does not have this problem, because you would have to leave the country to escape federal taxes

you can use the tax code to regulate in addition to raising revenue.

Internal revenue code is major modifier of behavior.

Power to tax is the power to regulate (destroy)

Power to tax creates the power to spend, because once you collect 1.9 trillion dollars you have to spend it.

Frothingham v. Mellon

‘powers of the state are not invaded since the statute imposes no obligation but simply extends an option which the state is free to accept or reject.’

Hills v. Gautreaux – 1976

Court rejected contention that forcing the Dept of Housing to disperse federally assisted housing to suburbs of Chicago interfered w/ the local prerogatives respecting zoning and land use choice. – they can always refuse funding.

Solomon Amendment

Law bars several agencies and cabinet-level departments from giving grants or contracts to a college if any part of the school bars military recruiters.

Cases generally indicate that the federal government can not only take funds from one group (by taxing) and transfer them to another but can also attach strings (even when the don’t relate to the condition).

NEA Arts Case

Court held that funding of arts stipulated on art not being offensive to others didn’t chill free speech (not censorship just government doing what it wants w/ its money)

Policy:

They are the best taxer, uniform, predictable, most competent.

It’s the federal governments $ - they can spend it however they like. This is also the best way to avoid endless litigation questioning govt spending.

Federal government should control policy.

They already have power to regulate under the commerce clause and others (power of military) so why limit it here.

At least here the regulation comes w/ $.

If court were to limit here like in Lopez- risk court packing.  Lopez was really only about education and crime anyway.

Federal court likely to find in favor of federal expansion of power.



PROPERTY OWNERSHIP

Government ownership of property another area where there is a great deal of potential federal power but little legal controversy or debate

Text:

Art. IV, §3, Cl. 2 – explicitly provides for federal ownership of real property.  Clear from start that this would be given broad effect.

5th/14th amendment – allows federal government to take private property when for public use and when just compensation paid.

Property Clause-gives federal government power to make all needful rules and regulations over federal land.

Precedent:

Nations largest land owner by far.

US v. Gardner

Cattle grazer on federal land fails in argument that land should’ve been turned over to NV once it became a state – only held in trust by federal government under Treaty of Guadalupe.

Also failed equal footing doctrine argument that W states not equal to E states.  Dignity and power have nothing to do w/ property rights – how much property you own.

Telling the congress that they don’t control that land could be detrimental to the court, the congress is already not too happy about Lopez

Reasons why govt should own Nevada:

seperation of powers, a decision up to the congress, and court should not intervene.

Court already in hot water over lopez and morrison- should stay out of congress’ business

In wisc in our interest that govt own nevada, as long as they don’t own us.  Govt does not own much of wisc. We are a part of the govt that owns nevada

If govt owns it it won't be used,, protect and preserve millions square miles of land

Environ problems are principally national, forum of resolution of that problem should be national

Used to be a lot of land coming in, we are no longer expanding and need to conserve what we have

Public ownership means ownership by those who control the govt. we all own it through our representation in congress.  Public ownership is equal ownership

Remember who is deciding this case. It is a federal court answering a question about the federal government owning land.  The answer is probably going to be leaning towards the federal government



FOREIGN AFFAIRS

Conduct of foreign affairs always recognized as national power.

US v. Curtiss – 1936

Delegation of power to president by congress vindicated here – even though quite willing to strike this delegation down in domestic cases (Schecter & Panama).

States never possessed international power so no reason to protect congress as representatives of the state. – this power not dependent on the affirmative grants of the constitution – they are necessary concomitants of nationality (war, peace, treaties).

Treaties sometimes affect the rights of states (MO v. Holland) and individual Americans directly but still given full effect by the states (Belmont, Pink).

In MO v. Holland – the commerce clause would apply now anyway.

WAR POWERS

Art 1, §8, Cl 11: congress has power to declare war.”

Also inherent in power of sovereign state (Curtis-Wright).

Governments legal power has been generally expanded during times of war.

Korematsu v. US – 1944

Dominant executive power.  People of japans heritage put in concentration camps during war – upheld conviction of man violating curfew restrictions.  Keep hands of military decision.

During Civil war Lincoln stayed habeus corpus provision in aftermath of war (reconstruction). – didn’t convene congress for 3 months

INDIVIDUAL & CIVIL RIGHTS

Both limitation and expansion of federal rights – expansion b/c can legislate against states in area of civil rights.  

Congress can enforce civil rights w/ legislation.



Examples of Wartime Expansion of Power:

civil war – lincoln suspended the writ of habeas corpus, because it was incovenient

during civil war lincoln waited 3 months before convening congress, because that too was inconvenient

during WWI german was banned, and teaching german was outlawed

WWI mail was censored, and those advocating insurrection and avoiding the draft were penalized

WWII – truman threatened to put Lewis in jail because he was threatening to have the steel workers strike.

All sorts of takings in WWII

In Korean war truman siezed the steel industry, but was constrained by the courts

In Vietnam- the draft was questioned constitutionally – no problem during the war. You can do a lot of stuff during war, that is illegal when it is not wartime

Court denied cert – on the drafting issue

In negotiations with Iran about release of hostages – the us bargained away billions of dollars of property rights of persons and corporations.



War power side of the constitution is large.  Korematsu is the consummate example wartime power.  Ie – imprisoning innocent people based solely on race

�Text:

federal taxing authority doesn’t extend to state government activities

income from state and municipal bonds was made exempt in 1895.



















Precedent:

“The power to tax involves the power to destroy” – J. Marshal in McCulloch.

US v. Butler – 1936

“the power to confer or w/o unlimited benefits is the power to coerce or destroy. (spending)

arguments that 1. spending is a disguised regulation and 2. it doesn’t meet constitution requirement that it either ‘pay debts’ or ‘provide for common defense’ or the ‘general welfare.’

Not entirely clear that government can attach strings that are completely unrelated.





















































Policy:

Constitution encourages limitation on federal power – so shouldn’t be afraid here.

To say all is in the general welfare takes away all restrictions and this is not what was meant.

Basic federalism arguments (more democratic if local, more experimentation occurs …)

Centralizing control over educational grants inevitably leads to politicization of research.

Central government often inefficient (McCulloch)

Power over spending gives reason to increase taxes.

Lopez/Morrison – philosophy that government is limited and why local government is best. – Lopez gives further support for federal government to stay out of restricting education grants.

Spending is worse than direct order b/c it is deceptive and misleading – hypocritical.

Lopez/Morrison meaningless unless also limit spending power. 

PROPERTY OWNERSHIP

Undermines democracy that federal government can decide to not use federal land at all – especially when executive can act alone w/o congress.  

Equal Footing Doctrine violation b/c Western states have much less % land ownership in their own state than those in Eastern states.



Reasons why Nevadans should own their property:

It is the big lobby and special interest groups that control the federal govt, and they will end up controlling how that land is used.

Feudalism – involved ownership by the king. It was someone outside who owned it. the people who are there are not the owners, some one on the outside owns it. Here it is the federal govt far away that owns the land, not the people living near the land.

Public ownership yields inefficiency.

No incentive to work and prosper if you can't  own your own land. You cannot expand if you cannot get access to the land that you need.

Unfortunate for environmental reasons – environmental conditions where people are all squeezed in will be negative. Conditions in the city will be too crowded and environmentally unfortunate.

Federal ownership will be tantamount to power of the special interest groups.

Private owners take care of their own land, if it is public land nobody cares what happens to it.

These are good arguments as the population continues rising

Private ownership is the ultimate civil right. Something that is yours and is not controlled by anyone but you. Cannot achieve that unless the land is more widely dispersed.































FOREIGN AFFAIRS

Treaty power limited when it conflicts w/ basic individual rights (Reid – citizen abroad denied right to jury trial per treaty – overturned).

































WAR POWERS

Korematsu dissent: racial discrimination and court shouldn’t sanction even if military can do it.

During Korean War, president seized control of mines again but this was found unconstitutional – some limitation on war power (however, Korea was a non war).



















INDIVIDUAL & CIVIL RIGHTS

A judicially enforced restriction on federal power –can’t violate civil rights

Federal legislation still subject to review related to individual and civil rights.

Eastern v. Apfel – 1998

Legislation requiring that past and present coal companies fund retired miners health care – struck down as unconstitutional.

Four justices saw it as severely retroactive and therefore a takings.

One judge – that ex post facto – b/c generally unjust and retrospective.

One judge – violates substantive due process b/c most aggregious.  Four dissenters agree that falls under substantive due process but that not specially arbitrary, retroactive or fundamentally unfair.





��

Part III State Authority



I.  DORMANT COMMERCE CLAUSE – LIMITS OF FED POWER OVER STATES

Major source of federal control over state activities. 

McCulloch not only vindicated the Congress’ capacity to create the US bank, it also invalidated Maryland’s attempt to tax that bank.

Cooley – supreme court restricted state power over commerce that was either peculiarly national or partly national but preempted federally.

National economy given clear constitutional dominance over merely local economic preferences and needs.

At the same time, local health needs, social aspirations and even economic desires should be given deference wherever possible – this clash run through every dormant commerce clause case.

Does it follow that states have no power to regulate commerce:  2 broad applications

Regulation by the states

Implications for state taxation



FOR STATE POWER�AGAINST STATE POWER��Text/Context:



Precedent:

MI Case -1933

MI said had to get license to transport autos between MI & OH.  Found constitutional b/c cited safety requirements as reason for license. – not public interest like WA.

South Carolina

Don’t want trucks greater than x inches wide on highways b/c they have narrow highways – found constitutional b/c of safety.

MN v. Clover Leaf Creamery - 1981

MN enacted a statute banning the retail sale of milk in plastic nonreturnable, norefillable containers.  Claim violation of EP and commerce clause.  Upheld.

It meets rational basis test – effectuates public policy

It doesn’t violate dormant commerce clause b/c  1). it doesn’t overtly discriminate (why isn’t this overt – it bans all plastic) and 2). its not ‘clearly excessive in relation to putative local benefits (balance test).  

If the restriction is covert then you have to balance local benefit and the imposition interstate commerce.

Court says its not much of a burden to interstate commerce – but it looks like one.  Benefit to MN is keeping plastic out of landfills.

Reeves v. Stake - 1980

S. Dakota in business selling cement – when stop selling to WY so they have enough instate its upheld b/c the state was part of market – not regulating commerce but participating in it.

Market Participant

Watch out for WY jacking up the price on the materials SD uses from WY to make it cement

Alexandria Scrap- maryland buying cars left abandoned on maryland highways. Incentive to clean up highways

People from VA started bringing abandoned cars to MD.

MD refused to buy VA cars.  

Was constitutional because as a market participant they could decide how they would spend state funds – willing to spend on MD cars but not VA.



Factual difference bewteen Alexanria and SD.

in SD they were selling, and in Alex they were spending.

More discretion in spending per classic state operation in benefit of environment  vs. less discretion in selling in a purely commercial manner.



White v. MA Council of Construction Employers

Boston said that any project paid for in part or whole by the city had to be built by contractors whose employees were at minimum 50% boston residents.

this is an attempt to prevent New Hampshire companies from bidding on projects in Boston.

Boston is a market participant in the financing of construction projects so they can discriminate in who builds those city projects.



STATE TAXES

Raise money for states

Control the market

Commonwealth v. MT - 1981

Severance tax on coal production extracted from MT found constitutional.  

4 prong test – nonsense.

It doesn’t overly discriminate – they tax all coal its just that 90% goes out of state

Not an unreasonable burden on interstate commerce even though a 30% tax.  Trying to decide what tax rate is constitutional would open up lots of litigation.

Market would control it if the tax was raised too high.

Once in awhile court strikes a case down when discrimination not overt but must be pretty fed up.

Moorman v. Bair – 1978

Single factor sales formula to apportion income of an interstate business for income tax.  More subtle than MT.  Court says this is too subtle and finds it constitutional.

The three factor test involes, sales, employees, and property in the taxing state. this formula is more honest and fair and better represents how much business you do in IA

If IA has a single factor test then people would be encouraged to set up business in IA because they are not taxed based on property and employees.  Only total sales in IA, and if most of your sales are outside IA your state tax will be much lower. And in WI and IL your taxes are lower because you don’t have employees or property there.



STATE & LOCAL AUTONOMY

Off-shoot of federalism debate but specific corner.  Lopez could be argued as how much federal power v. state autonomy.

Commerce clause allows regulation of people w/in states 





Text:

10th amendment – powers not granted to federal government reserved to states or people

11th amendment – sovereign immunity for states – no state can be sued in federal court under federal law by anyone.

Only the supremacy clause in the constitution limits state power.

Precedent:

Gregory v. Ashcroft - 1991

MO law forced judges to retire at 70 – not found to be violation of ADA b/c while discrimantory it isn’t suspect category and there is a rational basis.

The ADEA passed on basis of commerce clause prohibits this but only applies to private companies and not state government. “State federalism isn’t just a slogan.”

Federal government can pass legislation under commerce clause that impacts individuals in state but not state itself.

Ashcroft – 

When federal government wants to abrogate state authority it must be clear/obvious.

Seminole –1996

Federal statute specifically abrogating state sovereignty found unconstitutional – can really only abrogate under 14th amendment not commerce clause.

Said that Union Gas Case providing for state sov abrogation under interstate commerce clause was a mistake

Alden v. ME – 1999

ME dealt w/ employees in a different way than stated under FLA – can’t sue in federal court after Seminole so tried to sue in state court.  This also barred by 11th amendment.  

Can’t sue in state under federal statute in state court.  7 exceptions: 1. if state consents, 2. federal government can induce by saying they’ll take away fed $ otherwise, 3. federal gov can sue state, ie labor dept can sue for violations of ADEA other states can sue, 4. other states can sue, 5 private suits allowed under 14th amendment, 6. protects states but not municipalities, 7. can sue state official as long as official pays.

Kimmel – 2000 (5/4)

ADEA again – can’t enforce this under commerce clause – only 14th amendment and it must be very bad before applies here.

Age discrimination does not qualify, nor is it suspect.

Printz – 1997 (5/4)

Feds can’t make state police complete federal forms re: brady gun law.  Note: not challenged as violation of commerce clause.

The dissent argues that this is federalism shooting itself in the foot because it establishes a national police force, which we do not want

NY v. US –1997 (5/4)

References back to Garcia.  

State sovereignty won’t allow congress to order NY to take title to nuclear waste – just a whimper of state sovereignty in this case.�Text/Context:



Precedent:

Gibbons v. Ogden – 1824 (transportation)

Federal statute on licensing found to preempt state power to regulated shipping.  

NJ and NY were giving monopolies to ships landing in their harbors – restricting interstate commerce.  

Even w/o licensing program b/c constitution prohibits state power to regulate commerce.

Whether the federal government had the power to license shipping.  Marshall says that within the 17 powers, through implications of the other powers, licensing was under the purview of the commerce clause.  Federal govt has the power to license navigation.

Washington state case - 1925

Court held that requiring a state license to transport between states was unconstitutional b/c amounted to monopoly and attempt to regulate interstate commerce.

Arizona- 1945

Law prohibiting long trains for safety reasons found unconstitutional b/c not safety enough.

IL statute

Nothing about interstate commerce on its face – just found one mud guard more safe than another.  However that mud guard was made in IL – found unconstitutional as protectionist – looked underneath face of statute.  (won’t always do this).

WI case

Didn’t like double bottom trucks so prohibited them –unconstitutional

IA case

Restricted double bottom trucks b/c too long to pass, and jackknife more etc. – found unconstitutional b/c not enough health benefits shown.

Dean Milk – 1951

B/c there was TB outbreak in Madison so passed ordinance that milk must be pasteurized w/in 5 miles of city and must be from inspected farm (w/in 25miles of city). 

Found unconstitutional b/c discriminatory against interstate commerce.  WI can charge Dean for an inspection (isn’t this also discriminatory when they don’t charge w/in 25 miles).

An overt discriminatory law against state commerce is likely to be struck down even if it is supported by a very compelling reason, ie TB.

Philadelphia v. NJ - 1978

NJ denying acceptance of waste from out of state – found blatantly and overtly discriminatory – landfills aren’t a state resource.

Discriminate Covertly















STATE TAXES

wisconsin consumers should not be paying to reduce the income tax in montana – market economy it will undercut federal economy and standard of living.

if the courts do not cap obvious excesses like this one, then all states will try this and it will undermine the economy

don’t rely on congress. That is a mistake. Congress would never intervene. MT is represented in congress. MT special interest in congress will allow it to defeat other powers in congress.  Will be able to block anything in congress.

Will be bad for the environment, because MT is taking advantage of their position holding so much low sulfur coal. If you allow this we will have to buy cheaper high sulfur coal from IL,which is bad for the environment

If MT can pull this off, why can't the rest of us. IA has a much greater severance problem with regards to top soil, than MT has with coal.

IA could put a severance tax on food to subsidize the loss of soil









































STATE & LOCAL AUTONOMY

Federal government can impose constraints on states’ operation even of their own governmental services in such areas as segregation in house and conduct of criminal prosecutions.

These come from EP & DP of 14th amendment

Text:









Precedent:

Darby 1942

Federal labor and employment act restricting child labor.  10th amendment challenge by states – court held that 10th amendment just a truism.



After the darby case the federal labor standards act was passed based on interstate commerce that regulates relations between employee and employer. 

at first this did not apply to the states, only private companies

no reason why wisconsin should not have to comply. So congress made the labor standards act applicable to the states

states argued 10th amendment  - 



Wortz case –  the federal govt can do what they want and there is no 10th amend bar to making federal labor standards applicable to the states



Garcia 1985 –Reversed Usury.

justice blackmun reversed his position and said that the fed govt can regulate labor and that the 10th amendment does not really matter

10th amendment does not matter because people of states are protected by the congress which is made up of state representitives.  You can rely on the central government to protect local rights.

Garcia has not been overruled but it has been sidestepped



Ex Parte Young – 1908

A private person can enjoin state in lawsuit when state enforcement violates the federal constitution (11th amendment argument).  Exception is that not really state action if not constitutional.

Can only sue for an injunction against state when violate federal statute that preempts state law.

Can sue for damages under 14th amendment b/c after 11th amendment so considered to modify 11th.

NY v. US – 1997 (5/4)

Congress can give levied tax back to state if they create their own nuclear waste dump (coercion of tax power ok)

If N. Carolina has a dump they can charge NY more $ under federal law – this violates commerce clause but ok for feds to do this just not states.

Olmstead v. LC – 1999 (6/3)

Judicial enforcement of federal statutes force states to use least restrictive environment for mentally retarded. 

In effect, gives federal government control over state budget.



Fort Worth -  Texas case requiring state to spend more money on care for retarded, because of clear 14th Amend violations

This is a decision made by the court ordering the state to spend state money.

States argue that this is a prescription for disaster and violates their soveriegnty.

B/c the person ordering the standards is not the person paying it, the result will be invetitably gold plated.

Geotech v. Hamrick – 1989

State power to site waste dumps.

State control over local government not a question b/c state created local government not vice versa like national government.

Flip side of federalism – don’t ask people their stupid, selfish, biased – this can be turned into an argument against democracy however.

State and Local will say NIMBY

��

Part IV – Separation of Powers

 LEGISLATIVE ACCOUNTABILIY



FOR LEG ACCOUNTABILITY�AGAINST LEG ACCOUNTABILITY��Text/Context

Clear that Constitutional founders thought that careful division of governmental powers would be critical factor in constant struggle to ward of tyranny.

Art 1, §1:  powers herein granted shall be vested in congress of US, which shall consist of a Senate and House

Art II, §1: executive power shall be vested in a president

Art III, §1: judicial power of US shall be vested in one supreme court

Federalist papers: James Madison from Papers Nos. 47, 48, 51. p. 291-94.

Expanded right to vote – more accountability to the people:

12th amendment:  electoral college setup.  

15th amendment:  no discrimination based on race in an election.  

17th amendment: US senators are elected by the people of each state – not picked by state legislatures.  Shift of power from state government to federal government.

19th amendment:  women given vote.

22nd amendment: president can only be elected twice.

23rd – DC can vote for president.

24th – no more poll taxes.

26 – people can vote at age of 18

All of these have expanded the right to vote.  Only restrictions are felons and mentally incompetent.

The supreme court said that redistricting, like what was wanted in Tennessee, was not an issue for the supreme court but was a political question. (changed with Reynolds case)

court required the states to redefine their district boundaries to represent same number of people.  States were allowed a 1-2% difference

did this because it is textually called for in the constitution. Also, federalism reflected here – small states were being protected.  They want protection from the large states.  The senate seats cannot be amended, except by permission of all the states.  



Reynolds v. Simms – 1964

Representative government is the essence of self government through the medium of elected representatives of the people and each and every citizen has an inalienable right to full and effective participation in the political process of his States legislative bodies.  Most citizens can achieve this participation only as qualified voters through the election of legislators to represent them.  Therefore, each citizen must have an equally effective voice in the election of members of his state legislature.

Federal House of Representatives is based on equal population within districts defined by geographical boundaries.

Several arguments why we do not get rid of the electoral college:

inertia

policy factor – because it is explicitly embodied in the constitution, would take a const amendment to get rid of it

reasons for the electoral college- protect sov, indep, federalism values of small states – w/o it small states would be largely ignored beceause focus would be on the large states

small states want the protection of the electoral college, give them attention.

Winner take all aspect of electoral college discourages small parties because they get nothing unless they get 50%+

This is good for the large parties because it makes the small parties compromise and encourages stability

Actually favor small states in that electoral college votes is  determined by number of people in congress. We have 9 congress person, and 2 senators = 11 electoral college votes

Wyoming has 3, even though they only have 450,000 people in that state.

Getting rid of electoral college is to the detriment of the small states, so they will probably tie up the senate



�Text/Context:

Federalism still alive as a doctrine but not much restriction on federal government any longer.

Federal government will have a lot of power but separated and limited between 3 branches.

Legislature should have most power – its first in constitution and most democratic. – Declaration of Independence & Gettysburg Address.

Declaration of Independence – that all people are created equal is also a support for one vote one person.

Reynolds v. Sims – 1964

For many years supreme court refused to become involved in the general issue of numerical equality among voting districts.��

Legislative Accountability – Campaign Finance Reform



FOR Restrictions on Campaign Finance Reform�AGAINST Restrictions on Campaign Finance Reform��Text:

14th Amendment – equal protection. All men are too be created equal—underlying foundation for restrictions

1st Amend. Connotes some measure of equality of access.  

TV ads drown real debate.



Precedent:

Buckley v. Valeo-  important campaign finance reform decision

Limits on what presidential candidate could spend was found constitutional when he was taking federal public funding

$1000 limit on personal contributions

$1000 limit was recently found constitutional  in Nixon case.



Policy Argument in Favor of Restrictions:

rich and powerful have enough already.  They don’t need political advantage in addition to all their other advantages

seperation of powers – congress is elected and congress should make this decision.  Not a decision for the courts.

Court should usually defer, but this is an area where congress would regulating itself. and you have to be very careful when allowing congress this power.  Argument to allow courts to decide.   Congress is self serving so they should not be able to make this decision

Subtle argument from due process cases – there should be a division between economic and political power.  One step closer to tyranny when there is no separation of economic and political power.

On the slippery slope to economic irrationality – if you have a govt who can spend as they wish, and the govt controls the regulation of money, then they can advance their own interests

With no restrictions there will be corruption.  Sending ten’s of thousands of $’s to senatorial campaigns will result in a system of favoring those who funded their campaigns. This will give the appearance of corruption.  People with money to donate will get special favors

In competition to get money – grubby and dirty work asking everyone for money. Makes life unhappy and intolerable when you are constantly begging for money.  Most of the good people who hate this leave politics and we are left with the money grubbers running the company.

May be able to curtail extremists – If you limit the funds then only candidates can run ads, and if they run really negative ads it will impact them.  But with no restrictions it means that extreme groups can make really negative ads about the other side and claim responsibility.  

Its all or nothing – current dichotomy between soft and hard money is a joke, and is an invitation to manipulation by politicians and lawyers.  Should be either limits across the board  or totally open it up.  Limited  contributions and expenditures by candidates and their soft money groups�Text:

1st amend. – You cannot limit political speech.











Precedent:

Buckley v. Valeo- 

Cannot limit what a candidate spends out of his own personal money

Cannot limit what private persons spend on advertising for a candidate. Clear violation of 1st amendment. Would be preventing political speech.



Policy arguments against restricions:

first amendment. It is no accident that the first amendment is first.  You cannot limit political speech in this country.  This is a major obstacle to most campaign finance reform

wealth is not so evil. The reason the special interest groups has so much money and influence is because they have a huge support basis. They represent a lot of people. Ie sierra club – 500,000 members, unions, corporations, etc

reduces the incentive to become wealthy, if you cannot do what you want with your hard earned money

driving good people out of politics?  The only time the politicians are accountable is when they have to ask for money.  Its good to hold politicians accountable.  Should not take accountability out of the funding.

If you can somehow insulate yourself from funding it would be a lot easier to ignore your constituency

Campaign finance is not the problem.  It is the collossal power of the govt – govt has trillions of $’s of power, and it would be crazy to think that people are not going to want to influence the disbursement of that money. It you limit campaign finance, the money influencing decisions will just pop elsewhere in the govt

Corruption is a nasty term, but not being able to have any effect on govt in any manner might be worse

$1000 contribution limit is really punitive, and make fundraising a perpetual occupation, and makes it so unappealing to politicians.  If you are going to have contribution limits they should be much higher

you can argue that campaign reform will actually make it worse.  Money is the only way to energize the system. The only way to unseat most people in congress is to pay for lots of advertising. Congress passes these limits because it is really an incumbency protection act.  99% of incumbents won in last election – only way to change that is to allow the competitors to spend as much as they think they need to, to win.

Sophiticated deomocracy does not treat people as identical. Anyone who wants to exert influence should be able to exert their opinions 

The only way to shake up the present monopoly on power is to advertise.  Must give money to shake it up. The only way to have third parties, only way to attract fringe candidates.

Who gains if there are limits?  The establishment benefits because it makes it harder to upset incumbents.  Media people gain?

You can deal with corruption, but you don’t have to throw out the first amendment. You can require full disclosure. Make the corruption a crime if it really  exists, expose who is buying influence, impose term limits��

Control of Legislators – Term Limits



FOR Term Limits�AGAINST Term Limits ��Text:

Nothing in Const so its not prohibited



Context:

The reason there are no term limits in the const is because Washington was sitting there when they were deciding it. did not worry about him



Precedent:

US Term Limits v. Thorton- Dissent

on the merits only 4 justices sign onto the opinion that term limits are unconsitutional

Kennedy, says the states cannot do this, but leaves open the question of whether the federal govt can impose term limits

Makes this a weak decision

State Courts – most state courts that have considered term limits  within their own govt have supported them



Arguments For Term Limits:

help decentralize government.  IF AK wants to do this then we should let them experiment

textual arguments

precedent arguments – go to notes on 11-15

elections are not working – term limits become a significant possibility.

Because incumbents are very hard to remove from congress – they have a TV studio, they have a staff of 18 or more people. Half of that staff can be assigned to constituent services, which helps get votes. Opponents have  no access to that.

Incumbents are better informed because they have staff to find out what the people want, makes it harder for them to lose an election.

District boundaries are set, especially by state congressman, which allows them to set them up in ways that are beneficial to one party or the other

Incumbents can raise a lot more money

Better chance of dying or being assassinated than being defeated in a congressional race. This is an indication that the system is not working.

People won't be just voting for the big names and the candidates will actually have to run on the issues.

Increasingly we have permanent politicians – people who have never been outside of the beltway.  Lots of people making regulations that have never been subjected to them.

Good to have some youth and fresh blood, which may create some new ideas.

Because that person is in their last term they may actually vote their conscience and get something done, because they don’t have to worry about re-election.

Term limits would limit the influence the special interest groups have becaues they would be dealing with some one new every other term instead of getting comfortable and influencing legislators who have been there for many years.

As an incumbent all you have to do get re-elected is to avoid scandal – this forces the opponent find scandal and scandalize the election

Also cannot take a stand – must just vote for benevolent acts – ie the national bird – delegate all the tough decisions to the agency.  But this upsets the whole notion of balance of powers 

stand for campaign finance reform – means that no one else can spend much money and locks up your position



Control of Legislators:  FOR



Hutchinson v. Proxmire

Proxmire gave a “golden Fleece” award to Hutchinson because he received 500,000 in federal funding for his research on apes

Hutchinson sues for Defamation.

Court agrees and finds that proxmire’s defamatory statement satisfied the NY v. Sullivan test and were outside the purview Art 1 § 6, the speech and debate clause.





Hutchinson Argument – 

no branch should define its own immunity

every wrong should be righted – ie marbury – foundation of tort law. Especially should be redress for injury inflicted by the government

if congress can insulate itself from a case like this it will become arrogant and aloof, and will reduce its accountability even further.

Well, you can argue that you don’t need defamation to control the congress.

If you let congress run without criticism….

Proxmire gave congress a golden fleece award for expensive gymnasiums

Legislation should take place on the floor and in the house and should not be granstading in the media.�Text:

Nothing Const providing for this.

express limits of citizen for 7 years and 25 years old

If they would have wanted it they would have included it. Expressly left it out.

Exclusio argument speaks volumes, this was a significan issue 200 years ago



Precedent:

US Term Limits v. Thorton (5/4)-  AK imposed term limits of 6 years in congress and 18 years in senate for persons elected from AK.

S Ct ruled this uconstitutional

AK cannot manipulate the makeup of the federal Congress

Federal not state decision.



Arguments Against Term Limits:

Federalism 

Textual argument

Policy point – term limits frustrate the wishes of the voters. This is what makes congress accountable.

Term limits undermines congress as an institution – removes all the veterans and generally weakens congress.

If congress is weakened then this will further enhance the power of executive agencies. Makes executive branch more powerful

Makes the staff more powerful, because rookie legislators will turn to the staff to find out what to do.  This is bad because the staff is not accountable to the public

Makes the lobbyists more powerful because they can influence the novice legislators

In your second term you are a lame duck, because you are not accountable because you are not trying to get re-elected.

The lobbyists will influence the congressmen to vote one way or another, in exchange for a good paying job when their term expires

Will weaken constituent services in the last term- no need to do this in the last term

Will create a group of people who insulate themselves from accountability and siphen off a lot of benefits for themselves

Can argue that tampering with the basic system of democracy in the US is risky business.

Should be careful about effectively amending the constitution without actually amending it. amending it back is going to be hard if term limits don’t work out.

Odd for the supreme court to be supporting term limits, because they have actual life time tenure.  By virtue of their position they have to oppose term limits

If they impose term limits they are going to piss off congress and the congress will turn around and get them back.

The decision is being made by an institution inside the beltway. Fed S Ct is not going to alter the Fed Congress.

Term limits bad.

























Control of Legislators:Against

Proxmire’s arguments:

Proxmire wants to have this thrown out – he says that he is protected by the speech and debate clause. He can say whatever he wants.  

the court disagrees and states that the speech has to be about legislative activities.

And the speech and debate clause does not support proxmire. It tends to support the majority. The clause says “in the house” which means within the four corners of the house.  Press releases are not protected.

On the other side as a congress person you are insulated from everything but felony and treason, and if you are insulated from most serious wrondoings, then how can you not be insulated from something like defamation.

The speech and debate clause is there to preserve the independence of the legislative branch.  Need to protect the political process on the inside.

BUT, is this part of the political process?  No one is there to listen to your speech, and no one bothers to read the congressional record.

This is legislation and is one of the only ways to reign in the governmental agencies

��

Churchy suggestions to make congress more accountable:

A to Z vote proposal – every congress person once a year gets to introduce a bill for whatever they want, and there has to be a vote.  Requires congresspersons to address the issues in the bill brough forward

Vote on smaller bills – not such large bills that don’t relate to each other. hard to vote these down because otherwise you vote down a lot of things that you may want or are beneficial. Art 1 § 3 suggests this

Art1 § 9 no money be spent unless its been approved by congress. The spending in bill is often ignored.  Pass bills that guaranty money, but it is not accounted for anywhere in the budget.  Contrary to the budgetary requirements of the constitution.

Line item veto – device by which the president can go through congressional allocations and single out lines in the bill and veto particular parts of the bill. Congress finally passed the line item veto laws. Many states permit this, including wisconsin.

The congressional line item veto was challenged by congress person who were opposed to the bill.  That case was struck down by the court because they said that congress persons did not have standing.

Clinton finally used the line item veto – and he was sued by New York.  Justice Stevens wrote an opinion that struck down the line item veto. The decision was 6-3.

Do everything by referendum and bypass the legislature. Why not have federal referenda on the subject.

Lots of arguments against the referendum idea.  But shouldn’t the people make the decision in a democratice society

Partially replace legislatures with some method other than electoral representation. Part of the legislature should be appointed, but who appoints and how? Appoint them right out of the phonebook. Govt of and by the people.  Special interests would really suffer here because they would have much less influence over these people. Pretty far out and would require a const amendment

Govt should move out of washington DC. Move to the country.  Agencies could move out of washington. No reason why all the agencies need to be in the same city.

Rotate agencies from place to place – have HUD in chicago for 10 years and LA for 10 years, etc.

Have different branches of govt in different places. Why not move the supreme court somewhere else. Physical way to diminish the centralization of power.



Delegation

FOR Legislative Delegation�Against Legislative Delegation��Text:

Art 1 § 1 – all powers herein granted are vested in congress

Precedent:

American Trucking – EPA lowered the maximum level of ozone in ambient air from .09 to .08.

Am Truck says that this is too much delegation by the legislature and that these decision should be based on a cost benefit analysis

Court says delegation okay, but must make determination on more solid basis, ie Cost/Benefit.



Argument For delegation:



Arguments that this is not too much delegation – 3 Basic Arguments:

1) congress cannot pass unambiguous (not enough time)

2) congress will not do it ( too much risk of alienating constituency)

3) congress should not do it (they are not qualified)

they should delegate this power to other bodies.

The epa has doctors and economists to figure out the details. The congress has politicians who are not qualified to make these kinds of decisions.

If you force this back to the hand of congress, it will just be passed to congressional staff, who are even less accountable than the EPA

The congress won't pass statutes like the regulations that EPA impose.  They won't make the decision themselves. The legislatures do not want to make the policy decision

The legislature should not be making these decisions.  If the people make the hard choices they will make the wrong choices. The legislature’s procedures are flawed and should not be making decisions. Ill equipped body to make decisions

Congress is corrupt by the campaign process.

Legislatures consist of amateurs, and agencies are filled with experts

Agencies are perfect combination of modest accountability and partial expertise

Agencies are controlled by everyone- no reason to worry abou tyranny.  Should be worrying about the other branches. 

Too much delegation give too much discretion?  If the court can strike down a statute for delegating too much power the this give them even more power – arrogant of court to interfere with congress.



Arguments Against Cost/Benefit:

Whats wrong with cost benefity analysis:

doesn’t work because you cannot quantify the figures – how do you put a value on a human life.  At .08 you will save more lives than at .09.  lets say the difference is 100 lives, but it costs 1 billion dollars to go from .09 to .08 – that is 10 million per life.  But how do you assess the value of a human life.

How do you assess asthetic values – if there is less polution the horizon will be more beautiful, or the color of water in our lakes – impossible to assess the value

How do you assess the value of a snail or endangered species – Real decisions that need to be made are not quantifiable.

Several consequences – because you cannot quantify value of life or asthetics, but you can quantify the hard numbers – ie how much things cost.  The economic arguments will dominate – and that is an imbalance of policy

Since the soft numbers are soft, if you require some to assess the soft values, then you will get distorted numbers.  Cannot quantify the beauty of water color or beautiful sunsets

Cost benefit is very manipulable – often just a lot of guessing.  

It is really easy to rationalize – cover up that you are guessing by citing an artificial cost benefit analysis

Its inneficient – its expensive and creates more hoops for agencies to jump through. Allows those who complain to take another bite of the apply and gives them another procedural hoop to go through

Will this make the agencies think?  No, they will just find a way around the making of the cost benefit anylysis

This is all part and parcel of the legislature over delegating. Congress is not making decisions, they just make the agencies make the hard decisions

Congress is not really legislating, they delegate, and require cost benefit so they have a justfication

�Text:



Precedent:

Am Trucking 

allows legislative delegation, but resticts some in regards to making agency show basis for its decisions.



Arguments why this is too much Delegation:

POLICY- why should this be over delegation – congress is just passing the buck to the EPA (unelected agency, not accountable) to make the difficult decision.

It’s the essence of democracy that the people decide

The chief function of a legal system is to regulate behavior. A legal system which is imprecise and unclear it fails in its basic function. Basic requirement of a statute is that it have some content. Cannot be imprecise and vague

law should be precise or it does not work. If EPA gets to set the standard, then it will be challenged and will not be settled until the last court makes a decision, which could take years.  This leads to confusion for years and is a prescription for litigation and expense.

An unelected body is making decisions allocating as much as 200 billion with words like requisite and adequate

This will make us fearful of this agency because now they have so much power. We will seek to control that agency. Somebody has to look over that agency.  The president can exert some control over the agency, but it is kind of limited.

Congress will try to control EPA – agency is the legislator  and making laws and rules that must be abided by.  This tempts congress to do all kinds of things to control the EPA. Tempted to manipulate the administrative branch.

What about the judicial body controlling the agency.  The court can decide what requisite and adequate mean, but if the court starts making all these decisions, that person is going to be sought to be controlled. The court does not like to be controlled.  Perverts the court

Argument against too much delegation – part and parce to the institutionalized congress.  They are not making the tough decisions, they make all the “apple pie” decisions.  Which insures that they will be re-elected and subverts the electoral process

More serious attack on delegation – notwithstanding the legislature it is going to be difficult for the court to overturn or constrain the agencies, and there is little that congress can do.  Once you delegate that power it is hard to get it back.



Arguments for Cost/Benefit Analysis:

at least cost benefit requires the agency to think.  They cannot be so casual and arrogant when they go from .9 to .8.  they have to do some research.

Cost benefit makes the agency accountable.

The lowest any agency has gone on the value of a human life is 100,000. but what about the people in somali. You could probably save 3-4 people for about $100 a year.

Range of values on human life determined by agencies – 100,000 to 5.7 quadrillion.

$10-50 fine is enough to make people use seatbelts, but the threat of loss of life, valued at 100,000 is not enough to make people use seatbelts

if you put in 100,000 as the value of life, you will be criticized

you will become accountable to the president, and under congress, and court. – it’s the agency that is making the policy. But if they don’t explain their decision they are not accountable

the agency is just being hypocritical when they complain that cost benefit is difficult, because they are making hard decisions, and they impose all sorts of requirements on everyone else, which are difficult. Quit yer bitchin.

If you require the agency to do cost benefit, you can save the statute that delegates power, because you can make the agency explain their decision then they will be more accountable.  If they don’t have to explain their regulations and standards,then they have to much power delegated to them.

A court that is concerned with this will allow EPA win the delegation argument, because delegation pervades our entire govt.  but they may require EPA to do a cost benefit analysis.

��

Constraints on the President.



FOR Constraints on President�AGAINST Contraints on the President.��Text:

Article 3 – pres shall take care that the law will be faithfully executed.

somewhat limits the expansive power of article 2

Precedent:

Steel Seizure Case

Truman seized the steel mills after the Mill owners refused to give steel workers a raise

his plan was to seize the mills and contract with the union, then return the mills

Lawsuit was filed and injuction followed, which was supported by the supreme court

It was beyond the power of the president to seize the steel mills.

First time in history the president is told he cannot do something

president executes and the legislate makes laws and makes policies. The president does not have this power

Court was the big winner here, because they picked direction that the public eventually fell in line with.



US v. Nixon

Nixon engaged in a cover up, and was eventually forced to resign when the court ordered him to turn over the tapes that contained the damning information.



LaChance – bunch of cases rolled into one.

each Δ was guilty of the behavior, but they lied about it.

they were sanctioned for the behavior and the lie

the court held that in the US you have the 5th amendment. You cannot lie, and if you do it would be a separate offense

the Δ’s say that everyone lies about this kind of this stuff.  Court says NO



Burlington and Boca Raton – Two different cases where these companies were sued for the behavior of their male employees who harassed women working there.

the victims of the harassment were not punished for turning in their superiors

there were no reprisals, all the people kept their job and got their promotions

the court said that the harassment itself is actionable. You do not have to have reprisals to get damages.

The president settled for $700,000 before the appellate case went to argument



Arguments for why Court should hear Clinton case until after he leaves office:

stevens says  -

if the president was entitled to immunity then the congress would have given him immunity, even if it was temporary immunity

congress and the president don’t institutionallt get a long that well

president is looking for constitutional immunity, which was not given to him

accomodations were made for him

he says that if you let paula jones sue, then it will open the floodgates

Breyer in his concurrence says that he is nervous about that aspect, but still says that the president is amenable to suit

Paula Jones arguments

she will cite article 3. which gives the power to adjudicate to the courts.  Postponing would hamper the courts

22nd amend – mistake to find that president is exalted figure. Because he is not, he can be sued.

Trial judge goes all the way back to the magna carta – King John could not thumb his nose at the nobles.  The excutive is not utterly dominant, and is not a divine figure

Judge Coke – the king is subject to god and the Law

Marbury – court has the power to order the president to do things

Steel seizure, Nixon, Proxmire, and even fitzgeral was carefully limited to official acts of the president. And the decision was 5-4, so it was even close for official acts



Why Jones Should Win:

seperation of powers. The presidency is too strong and weakening it would be good for the presidency its gotten to big for its britches

there has to be accountability.  Not making him accountable makes him like a king

we can accommodate a lot of parts of the president, but should we?

We should not make accomodation. The president is like everyone else. Citizen president. We are all equal before the law. Nomenclature

We are on a slippery slope if we say that the president is different than anyone else

Ther pres already has so many advantages, if you don’t make him testify under oath you will never be able to get him to admit to anything. The press will never get the president to admit to anything

If the president is above the law with regard to sex harassment, than sex harassment does not mean much in this country

Turnabout is fair play.  If you get clinton, we will get george bush and expose what a fucking dolt he is. Argument for clinton

Jones says that turnabout is fair play. Hillary tarnished nixon on a subcomittee, now its ironic her husband is claming

Tartufian hypocrisy





�Text:

Article 2- Pres power is expansive



Truman’s Steel Seizure arguments:

executive power is vested in the president. Unconstrained statement regarding his power. Expansive power.

very few limits on executive power in article 2. in article 2, there are not limits.  George washington was in the room when this clause was put into the consitution.

All kinds of precedent – this has never happened before to the president. Lots of presidents have executed a lot of power. Lincoln waged the civil war for 3 months before reconvening congress.

Even marbury stands for precedent for truman, marbury says that the president is constrained, but nothing is ever done

Statutes are precedent for truman – THA does not say that the president must impose an 80 halt, it does not say that he cannot seize the mills.



Nixon’s Arguments:

Nixon says that it will interupt the process of the executive branch is exposed to review. You won't get real discussions in the office, if people are scared that they will see that discussion in the newspaper, then the conversations will be laundered.  

we need open, robust, real debate in the office.

Court says that we are sympathetic to that issue, but it is not enough to overcome the desire for open justice, and penalize obstruction of justice

Nixon’s second argument was that they are intruding in the executive branch. Each branch should judge itself.  



Court doesn’t buy it and ends up finding that he obstructed justice

























Arguments for why Court should not hear Clinton case until after he leaves office:

text – article 2 creates the executive branch and he has a lot of duties that will be compromised if he is sued

the constitution says nothing about suing the president, so you cannot due it

JONES says that the reason its not in there is because the president was in the room while the const was created

IN L.A. the average delay for everyone is 5 years

The president has never been sued, because the general expectation is that you don’t sue the president. The absence of precedent speaks volumes.

In Fitzgerald, the president had absolute exemption for liability for anything the president does

This is distinguishable because it gave immunity for acts that are official behavior.  Clintons behavior was not in contemplation of official acts

But the policy of the ruling was to free up the president.

















Why Should President Win:



litigious nature and the possibility that this lawsuit is different than anything the writers could ever contemplate

it will weaken the presidency if he is spending a lot of time on the trial. Stress and distraction, and he was thinking about it all the time. He was really stressed about this

weakens presidency by diverting the president

these suits may just be a vast right wing conspiracy. You can really diminish the president even by accusations

this makes people famous to sue the president, and people will want their 15 minutes

a lot more cases will arise and it will further hamper the president.

Court always faces a dilemma – if you order the president to do something, you never know if the president will follow the court order, and if he doesn’t it will embarrass the court.

Weaken the president overall, and not just president but the office in general. If you diminish the office of president you weaken the united states.

The jury will be biased, but they may be so awed that he might get a lot of sympathy.

Should a jury be deciding whether the president should stay in office. That’s only 12 people
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