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I. INTRODUCTION

A. Goldberg v. Kelly- Fairness & Due Process are valued over efficiency in some situations.  Termination of welfare benefits; plaintiffs were deprived of due process because had no right to oral arguments, cross-examination of witnesses, etc.  Welfare benefits law is written as an entitlement, this court considers that property, therefore due process is necessary.
14th Amendment – “…nor shall any state deprive any person of life, liberty or property without due process of law.”
B. Matthews v. Eldridge – Efficiency & Cost are valued.  Due Process definition must be tailored to fit the situation.  Disabled worker was deemed no longer injured and cut off from Social Security without an evidentiary hearing prior to termination.  Court ruled that worker had better ability to retain loss, appeal, and obtain evidence than welfare families.
Promulgates a 3-part test to see if DP is due:
(1) Private interest (individuals need for the benefits, property, etc);

(2) Risk of error in current process and possible value in additional process;

(3) Government’s financial and time interest.

C. Due Process – guaranteed by 14th Amendment.  Necessary in cases involving life, liberty or property.  Appearance before the accuser, cross-exam, present evidence.  Purpose is to protect life, liberty and property as well as to give everyone a fair hearing and their day in court.  It legitimizes the law, serves as a mechanism for finding the truth and enacts the black letter law.  
II. OLD SYSTEMS

A. Common Law Pleading

1. Needed to fit fact pattern into predefined categories (writs).  Could only allege one theory/charge for recovery with the Declaration.  Highly technical “magic” words needed.

2. Emphasis was on the pleadings back-and-forth to narrow and refine the issue in the case.  

3. Formulaic, technical, extended pleadings that require an early choice in method of recovery. 

B. Code Pleading

1. Must allege “facts constituting a cause of action.”

2. Pleading fit fact pattern into elements of an offense – not evidence, allegations.  

3. Not clear enough what the court needed, confused people.

III. FRCP PLEADING (1938 – Present)

A. Notice pleading, just alerts other side to claim, don’t share information, strategy or limit the scope of discovery.

1. Opens up courts to everyone

2. Can’t force plaintiff to have facts before discovery

3. Broad discovery gets to the truth better

4. Inefficient – innocent defendants and tons of discovery but more cases stay in the court system

B. Complaint – sets out initial charge against defendant

1. FRCP 8(a):  “short and plain statement” that show  (1) jurisdiction, (2) plaintiff is entitled to discovery, and (3) demand for relief.  Demand for relief may be in the alternative or of several different types.  

2. FRCP 8(e) may plead in the alternative.

3. FRCP 9(b):  For claims of fraud or mistake

a. “The circumstances constituting fraud or mistake must be stated with particularity”.  Ross v. A.H. Robins Co.  Why?

i. Protect Δ’s reputation

ii. Withhold discovery from poor claims to prevent harassment & nuisance suits and limit cost of time & money

iii. Give adequate detail so Δ can give a meaningful response (i.e. which statement is allegedly fraudulent?)

b. Can aver scienter even though can’t prove before discovery.

c. Leatherman decision limits application of 9(b) rules to only fraud and mistake whereas other decisions have applied them to CERCLA, copyright and other claims.

d. Courts will use 12(e) Motions for a More Definite Statement to get 9(b) –like results in cases where they cannot apply the rule.

4. FRCP 7-10

C. Defendant’s Responses – FRCP 12

1. Answer – answers complaint.  Must admit, deny or say you don’t know to each claim.

2. Motions – application to the court for an order.

a. FRCP 12(b) Motion to Dismiss for any of 7 reasons before Complaint is answered:

i. Lack of jurisdiction over subject matter

ii. Lack of jurisdiction over person

iii. Improper venue

iv. Insufficient process

v. Insufficient service of process

vi. Failure to state a claim – 12(b)(6) most used

vii. Failure to join a party properly under FRCP 19

Must plead #’s ii, iii, iv, v in a responsive paper or defense is waived.

Can make motions for vi, vii at anytime.

Court will dismiss at anytime if it appears it does not have jurisdiction (i.)

b. FRCP 12(c) Motion for Judgment on the Pleadings.  (Denton v. Hernandez).  Used to prompt dismissal after Complaint has been answered (i.e. defense admits all averments in pleadings, but shows statute of limitation has lapsed.)  Converts to a FRCP 56 Motion for Summary Judgment if need info not averred in pleadings.
Use a 12(c) Motion where info in Complaint and info in Answer would be subject to a 12(b)(6) if they were together in the Complaint.

c. FRCP 12(e) Motion for More Definite Statement if pleading is too vague or ambiguous to respond to.

3. FRCP 13 Counterclaims – defendant asserts claim against plaintiff.  Wigglesworth.  

a. Compulsory Counterclaims – defendants lose right to sue if they do not bring a counterclaim on a cause that is:

i. Transactionally related; or

ii. Need the same set of facts to prove.

b. Permissive Counterclaims

i. Any other claim against a party to the original suit

ii. In Federal Court, must have independent Federal jurisdiction

iii. Defendant generally wants a permissive counterclaim, so they can wait and choose timing/venue/etc of the suit.

4. Crossclaims – defendants claim against each other.

5. FRCP 14 Third Party Complaints – defendants claim against a third party for harm in question.  May be deferred until after original suit is settled because are moot if J/Δ.

6. Amendments

7. FRCP has a Pro-Amendment Bias.  Usually only deny amendment if it would substantially hurt opponents case and Judge cannot otherwise cure the harm.

8. FRCP 15

a. One “free” amendment to a pleading before it is responded to.  Otherwise, need judicial consent or written consent from other side.  “Leave shall be freely given when justice so requires.”

b. Issues not pleaded but evidenced in trial record are treated as if they were pleaded.  The Complaint is so amended, taking opposition’s lack of objection at trial as their consent.  Judge may overrule any objection.  

c. Relation Back – only an issue if there is a statute of limitation running.  Can “back-date” amendments to the date Complaint was filed to get claims in under a statute of limitations that has lapsed since filing.  Swartz v. Golddust Casino – NV casino stairway case.

i. Must be permitted by applicable statute of limitations

ii. New claim must be on same fact basis (like a compulsory counterclaim)

iii. Can bring in a new party if 1 & 2 are ok and

(a) Party knew of claim and defense is not prejudiced; or

(b) Party knew or should have known (Swartz) that they would be sued but for a mistake of identity.

d. Supplemental pleadings allowed to aver facts that have happened since the filing of the original Complaint.  

IV. REMEDIES

A. Types

1. Preliminary v. Final; Legal v. Equitable

a. FRCP 64 – Seizure as a preliminary remedy.

i. Fed system looks to rules of relevant state for Seizure of Property (replevin, etc.)

ii. Fuentes v. Shevin – Creditors may not replevy without a minimum of due process.  Credit contract gives debtor a protected use “property interest.”  States need to give notice and at least an informal hearing before replevy or attachment.  Seizure is conducted by Sheriff so is a State Action.  1972, FL & PA laws in suit but prompted a lot of states to change their own similar laws.  

b. FRCP 65 – Injunctions as an equitable remedy.

i. Temporary Restraining Order (TRO).  Can be ex parte given without notice if you can prove “immediate and irreparable injury, loss or damage will result” before a hearing can be held.  Must present to the court, in writing, evidence of efforts which have been made to give notice and why it should not be required.  Limited to 10 days, until court can hear motion for preliminary injunction.

ii. Preliminary injunctions.  Need to give notice to other side.  Also need hearing, which may be combined with an accelerated trial on the merits of the case.  Duration of the lawsuit. Used in Carey v. Piphus (school suspensions).  Semi-permanent protection.

iii. Permanent Injunction.  Court order issued after a trial on the merits to prevent permanent and irreparable harm.  Is a final remedy.  Smith v. Western Electric (smoke-free workplace).  Hard to get because courts don’t want to have to police it.

B. Contempt & Enforcement

1. Criminal Contempt – Violation of court order can be tried as a criminal offense if can be proved BRD.  Not designed to coerce compliance or remedy plaintiff.

2. Compensatory Civil Contempt – Court can order violator of order to pay to plaintiff money to compensate for damages caused by violation.

3. Coercive Civil Contempt – Court imposes a monetary fine or indefinite jail time punishment contingent upon noncompliance with the court order.  This way, the defendant “carries the keys to his own prison in his pocket” as he can negate the sentence by complying.

4. Walker v. City of Birmingham – collateral bar rule – defendant cannot challenge the validity of the injunction in the contempt proceedings.  Necessary for courts to maintain validity.  Should challenge order in appeals process before breaking it.  Statutes, on the other had, must be broken before a challenge.

C. Atty. Fees & Costs

1. English Rule – Loser pays costs for both sides.

2. American Rule – Each party pays their own costs.  Exceptions

a. §1983 civil rights suits.  §1988 encourages “private attorney generals” to bring suits for public good.

b. Other statutory fee shifting (e.g. copyright, EPA, etc.).

c. “Common Funds” where an attorney’s work in a non-class action leads to recover by non-plaintiffs.  Attorney gets a percentage.  

d. Contingent Fee Arrangements.  

e. FRCP sanctions which shift fees to misbehaving party.

3. FRCP 54 – costs other than attorney fees awarded to winner as a matter of course.  Special rules for shifting attorney fees.

4. U.S.C. §1920 (p. 273).  Courts can tax its own costs to either party by decree.

5. Venegas v. Mitchell – statutory fee shifting case. 

V. Discovery

A. Introduction

1. Policy

a. Free flow of information

b. Promote settlement

c. Preserve evidence

d. Relatively cheap access to information

e. Find the truth

2. Scope – Relevant to claims and defenses reasonably calculated to lead to admissible evidence.  Can be broader than subject matter if you can show “good cause.” FRCP 26(b)

3. Devices

a. FRCP 27, 28, 30, 31, 32 Depositions – of parties and witnesses

b. FRCP 33 Interrogatories – written questions answered under oath, can only send to parties.  Limit of 25.

c. FRCP 34 Request for Production of Documents and Tangible Things

d. FRCP 35 Physical and Mental Examination

e. FRCP 36 Request for Admissions – to stipulate facts, narrow issues

f. FRCP 37 Failure to Cooperate and Sanctions

B. Limitations

1. Work Product Doctrine FRCP 26(b)(3) and Hickman
a. 26(b)(3) – Covers pre-trial work/things by attorney, party or agent of party.  Can discover ordinary work product if there is a need for it and a hardship to recreate it.  Shall protect against disclosure of opinion work product.

b. Hickman – Covers only attorneys’ documents.  Protects attorney from oral testimony.  Can discovery ordinary work product upon a showing of necessity, prejudice, and hardship.  May be able to discover opinion product with extreme necessity and hardship.  Is still controlling law in subjects that 26(b)(3) doesn’t cover. 


	
	Covers
	Std For Disc’y of Ordinary WP
	Std For Disc’y of Opinion WP

	FRCP
26(b)(3)
1970
	Docs & tangible things created by a party or any rep of a party (incl. Atty.)
	-Need in the case
- Hardship in obtaining the substantial equiv.
	“Shall protect against”

	Hickman
1947
	Docs & depo/testimony by only Attys.
	-Necessity
-Prejudice
-Hardship
	No showing of necessity under the facts of this case.


c. Only the document is protected.  Discoverable information contained within is still discoverable by other means.

d. A party always has a right to discover a copy of their own statement in possession of another party.  

2. Atty. Client Privilege

a. Upjohn – who is the client in a corporation?  Anyone who the attorney needs to gather information from is privileged.

b. Upjohn employees should have own attorney because Upjohn execs decide when to waive the privilege.  Could scapegoat certain employees.

c. However, just because a document is privileged, the information contained in it can be discovered in other ways.  

d. 7 element test for privilege

i. Legal advice sought

ii. From the attorney in professional capacity

iii. Communication relating to advice

iv. Made in confidence 

v. By the client

vi. Client insists on confidentiality

vii. Client directs attorney not to disclose

viii. Only client can waive protection

3. Expert Material

a. Testifying Experts – must disclose written report in initial disclosure under FRCP 26(b)(2)(B) and are subject to deposition under 26(b)(4)(A) in order for opposition to prepare for cross-examination.

b. Non-Testifying Experts

i. No disclosure requirements, generally their work product is not discoverable unless there are exceptional circumstances.  (Cost is not an exceptional circumstance Shell Oil p. 382.)  In this case, the parties split the expert’s fee under 26(b)(4)(C).  

ii. No depositions of non-testifying experts unless exceptional circumstances FRCP 26(b)(4)(B).

iii. Exception for physical/mental examination of a person.  Don’t want to make π go to numerous doctors, etc.  FRCP 35(b)

iv. Critique:  Corporations can hide “Action Witness” employees by deeming them non-testifying experts.

C. Sanctions, Abuse & Reform

1. FRCP 26(c) – Protective Orders.  Party that is not cooperating in discovery and necessitates the issuing of an order can be sanctioned and made to pay the oppositions cost in bringing the motion.

2. FRCP 37 – Sanctions for Failing to Make or Cooperate in Discovery.  Motion to Compel.

3. Kodak
4. Abuse – evasive answers, burying other side in irrelevant documents (see FRCP 34(b), prolonging depositions, abusing privilege

5. Reform – Initial Disclosures FRCP 26(a)

a. 1993 – Required to disclose information harmful to your client.  Federal courts had option to use rule.

b. 2000- Federal courts required to use.  Only required to disclose info that supports your claim or defenses, not harmful info.  

i. Testifying expert info

ii. Names/addresses of those with information

iii. Insurance policies/coverage

iv. Calculation of damages

VI. RULE 11 & SANCTION POWERS

A. FRCP 11

1. Everything has to be signed by a party or their attorney.

2. By signing, attorney is making certification to the court that document is un-frivolous; supported by law or reasonable argument for extension/modification/reversal; has an evidentiary basis; and any denials are false or you do not know.  

3. 21-day safe harbor period to withdraw or amend poor pleading.

4. Sanctions for violating (b)

a. Party may make a motion or court can do it sua sponte.
b. Sanctions should be designed to deter.

5. Doesn’t apply to discovery pleadings.

B. NAACP v. Button – Similar to FRCP 11, could this slow the change of law by rejecting a lot of nonconformist suits?  Quote re value of lawsuits for social justice.
C. Critiques

1. Attorney must do a reasonable investigation of the facts.  Can argue definition.  Reasonable depends on situation, timing, client knowledge, etc.

2. Is supposed to promote efficiency but may spawn satellite litigation, which is counter-productive.

3. How to deal with cases of first impression (i.e. tort of stalking), could be Rule 11’d for having no basis in law. 

VII. Inherent Powers

A. All courts have inherent powers that are necessary to maintain their authority.  Are unwritten, flexible powers.  Courts try to avoid using because are so undefined. 

B. Chambers v. NASCO.  Supp. p 103.  Court levied fines outside the scope of FRCP 11 for egregious behavior of plaintiff.  Looks at FRCP sanctions as a floor, which the court may use its inherent powers to add to. 

C. 28 U.S.C. §1927 (p. 273).  Court may fine attorney who brings unnecessary suits. 

VIII. PRETRIAL CONFERENCE

A. Rule 16

a. Judges may use at their discretion for Trial Avoidance and Trial Enhancement early in the course of the litigation.

b. Because pleading standard is so loose we need a way to streamline the trial by stipulating or eliminating unimportant issues.  Rule 16 makes attorneys claims accountable to the Judge.

c. Judge enters a scheduling order.

d. Rule lists subjects for consideration at the meeting.

i. Streamline issues

ii. Admission of facts

iii. Motions for Summary Judgment FRCP 56

iv. Identify witnesses and evidence

v. Timing

vi. Catchall/miscellaneous provision

e. Final pretrial conference to be held as shortly as possible before the trial to set out a plan for the trial, evidence admission, etc.  

f. Pretrial Orders only to amended to avoid manifest injustice.

g. Sanctions for not attending meeting or violating order. Heileman Brewing v. Joseph Oat Corp.  FRCP v. Inherent Powers.  Rules say attorneys, court ordered party’s CEO to attend.

B. Resnik Managerial Judges.  False assumption that settling is always better than trial.  Why is settlement not always the best?

1. Judge’s Bias May Affect Case – “Shuttle Diplomacy”

a. Judge’s preferred outcome, may want to avoid trial because of full docket

b. Judge’s prior knowledge of parties

c. Judge learns of inadmissible evidence – shouldn’t effect decision but might

d. All informal, off the records, not reviewable by higher courts

2. Value of Court Decisions

a. To do justice and enact substantive law

b. To set precedent and increase predictability

C. Clinton v. Jones
IX. ADR

A. Negotiation – parties talk informally.

B. Mediation – parties talk through a third-party to try to reach agreement.  Mediator has creativity and flexibility in finding solution.  Can do things that a court would not be allowed to do.

C. Arbitration – trial-like with a third party “expert” who may have binding authority.

D. Early Neutral Evaluation – very early in case, retired judge or attorney looks at case and gives the parties an evaluation of their cases.  May push settlement.

E. Mini-trial – Attorneys present case before the clients, usually CEO’s of corporate clients.  Hopefully clients faced with other side’s case will be willing to settle.

F. Summary Jury Trial – Attorneys present summaries of their case without witnesses to a jury, who give their impressions on what should be done. 

X. SETTLEMENT ISSUES

A. Fiss – “Against Settlement” Supp. 138

1. Not always guaranteed discovery, don’t get to the truth

2. No “Justice” for aggrieved π

3. No precedent set

4. “Peace is not necessarily justice”

5. Lack of bargaining equality between parties.

B. “Secret Settlement” Supp. 187 Senator Kohl’s Bill

1. Holdings, Discovery, other court documents are available to public and may prove valuable, i.e. breast implant cases.

2. We lose the external value of the case when the parties bargain in secret and sign non-disclosure agreements as part of settlement.

3. However, many Δ wouldn’t settle without secrecy, would need to protect reputation in public.

4. Openness is settlement would increase litigation because a lot of the work would already be done for new π.

XI. SUMMARY JUDGMENT & BURDEN SHIFTING FRCP 56

A. If either side can prove that there is no Genuine Issue of Material Fact (GIMF), no need for a trial because moving party is entitled to Judgment as a Matter of Law.

B. A 12(b)(6) Motion for Failure to State a Claim becomes a 56 when non-pleading evidence is required.

C. Decision is very fact oriented, viewing facts in the light most favorable to non-moving party.  Movant must prove that a reasonable jury could not find against them.  “Outside the Range of Reasonableness.”

1. FRCP 56

2. For π (party with burden of production at trial), can move 20 days after the beginning of the suit, or anytime after Δ moves for SJ.

3. For Δ (party without burden at trial), can move at anytime after service upon them.

4. Motion must be made 10 days before a hearing is set.  Can SJ on a single issue (i.e. liability) and try rest of case. 

5. Oftentimes hinge on affidavits.  Court can sanction parties for bad-faith affidavits.

6. No limit on number of motions for SJ, often do at beginning of case and then right before trial.

D. Judge will not decide on competing affidavits/paper evidence, even if it is overwhelmingly to one side.  No “demeanor” evidence that a trial would get out.

E. 2 Steps

1. Has the Movant done enough to trigger a response from the other party?

a. Celotex – asbestos case – Δ-movant must thoroughly examine the record and show court there is no GIMF.  No burden of production.  Liberalizes Adickes standard (Civil rights case, Δ-movant had to “foreclose the possibility” of the cop being in the store by some evidentiary burden).

b. Dyer – SJ is OK when only evidence against Δ is possibility of discrediting witnesses on cross.  Demeanor evidence is not that powerful.  If this were not allowed, there would never be SJ because you always try to discredit other side’s witnesses.

c. Matusta – Court Oks SJ in complex anti-trust case even with conspiracy/mental element in question.  Court says need more than “slightest doubt”/”scintilla” of evidence to prevent SJ.

d. Anderson - Public Figure Libel Cases – π has higher burden of proof – clear & convincing evidence.  Makes it easier for Δ to move for SJ.  

e. Arnstein v Porter – Cole Porter copyright case.  Circumstantial case is enough to avoid SJ.

2. One response is triggered, how do facts fall out?  Is there a GIMF?

F. Critiques

1. Too pro Δ

2. Replaces juries with judges

3. Makes judgments from paper records only

4. No trial = No Justice?  Some π’s just want their day in court.

XII. TRIAL

A. Overview

1. FRCP 38-53; 58-59

2. Right to a Jury Trial in Federal Court

a. 7th Amendment

b. You are entitled to a jury trial for any claim that would merit a jury trial under the common law of 1791 (the word used is “preserved”).

c. Pros/Cons of juries on 11/2 notes

B. Judge & Jury

1. FRCP 38-39

C. Jury Selection

1. FRCP 47

a. Inclusion Phase: gathering a pool of eligible jurors

b. Exclusion Phase (Voir Dire)

i. Focus is on the rights of the individual jurors because this is a State Action and subject to the 14th Amendment.

ii. Strikes for Cause (Judge Oks)

(a) Flowers v. Flowers – Improper qualification/disqualification of a juror is reversible error, appellant need not prove actual injury.

iii. Peremptory – FRCP 47(b)

(a) Batson – Criminal case, DA not allowed to use peremptory strikes to get all minorities off jury.  Is unconstitutional because jury selection is a State Action.

(b) Edmonson v. Leesville Concrete Co. – Civil case that extended criminal Batson challenges to peremptory strikes for race.

(c) J.E.B. v. Alabama ex. rel. T.B. – Child custody case, extended Batson to peremptory strikes for gender.  Striking men from jury in child custody case.

(d) TODAY – if opposing party says you are using your peremptory strikes to purge jury of one race, gender, etc. counsel may be asked to justify strikes.  Never have had to before, could go on “hunches,” how to resolve?  Judges and attorneys know voir dire is based on stereotyping.

2. “Equal Justice: Would color conscious jury selection help?” Supp p. 159

3. 28 U.S.C. §1861, 1862, 1870, 1863-69 (p. 262-273) – Federal laws on jury selection.

D. Judicial Control Over Jury

	
	FRCP 12(b)(6)

Failure to State a Claim
	FRCP 56

Summary Judgment
	FRCP 50

J as a Matter of Law

	Basis
	Pleadings only; all averred info taken as true.
	Pleadings, Affidavits, Discovery Materials; viewed in light most favorable to non-movant
	Trial Evidence

	Standard
	Failure to state a claim upon which relief can be granted
	No Genuine Issue of Material Fact; reasonable jury could not find for non-movant
	No “legally sufficient” evidence; reasonable jury could not find for non-movant


1. Motion for Judgment as a Matter of Law (J.N.O.V. or Directed Verdict) - FRCP 50

a. 3 Times for a Motion

i. After π’s case-in-chief

ii. After Δ’s case-in-chief and π’s rebuttal

iii. After jury issues verdict (jnov) 

(a) Must be a renewal of a motion made previously (so other party has opportunity to cure defect before jury decides).

(b) Must be within 10 days after verdict.

b. Galloway – π did not prove mental disability at all times during period, so there was no way jury could award verdict for permanent disability.  Has not met burden of proof.

c. Lavender – RR ee dies, there was a reasonable inference either way, so 50 motion denied.  Jury’s job is to weigh reasonable inferences.

2. Motion for New Trial – FRCP 59

a. Must be made within 10 days after judgment is entered.

b. Usually made in conjunction with FRCP 50 Motion.

c. Standard – “verdict is against the clear weight of the evidence,” based on false evidence, or will result in injustice, “firm conviction that the jury made a mistake.”  

d. Judicial discretion, judge weighs all evidence and demeanor evidence.  Ct. App. gives t/c deference because of demeanor evidence.

e. Judge Disagrees with verdict 



No action
Verdict is against great weight of evidence, etc

FRCP 59l
Verdict is Unreasonable




FRCP 50

3. 50 & 59 Motions Often Made Together

a. Deny both – Verdict upheld.  Loser appeals both.

b. Deny 50, OK 59 – Goes back to trial court. Different standards for each rule.

c. OK both – New trial is contingent upon Ct. App. overturning 50 motion.

d. OK 50, Deny 59 – Rare, Judge is confident that Ct. App. won’t overturn 50.  Judge issues verdict.

e. Remitittur - Dimick
f. Judge conditions granting of Δ’s Motion for New Trial with the plaintiff accepting less of a damage award (π remits part of award)

g. Appropriate when error in verdict results from a specific misconception on the part of the jury that can be mechanically corrected without the judge resolving a disputed fact by doing so.

h. Is allowable because jury implicitly accepts smaller award when granting larger.

i. Is OK under 7th Amendment because of jury approval (above) and is an old common law tradition.

j. How does judge decide on “right” amount?

i. Minimum reasonable amount

ii. Amount he thinks is best

iii. Maximum reasonable amount

4. Additur

a. Winning π moves for new trial on damages for more money.

b. Judge grants unless Δ agrees to pay more.

c. Not OK in Federal courts, but happens once in a while anyway.  Some states do it. 

5. Jury Instructions and Form of Verdict

a. FRCP 51 – Party must object to a jury instruction before deliberation if they want to appeal on that basis.

b. FRCP 49 – Form of the Verdict

i. General Verdict – Liable/Not Liable & Damages

ii. FRCP 49(a) - Special Verdict – Jury rules on each disputed fact & element of the offense.  Judge interprets answers to reach a general verdict.

iii. FRCP 49(b) - Special Interrogatories – General Verdict plus special questions on key fact to “check” jury’s understanding.  Judge must try to interpret as consistent, but if cannot can send jury back to redeliberate.  Party must object for judge to do so.  Whitlock. 

6. Juror Impeachment of the Verdict

a. Mansfield rule – People cannot testify to own guilt, so jury cannot testify/affidavit as to impropriety in deliberations.  Exceptions

i. Jury resorts to chance (flips coin)

ii. Lies in voir dire that would have stricken juror.

b. CA/IA – Hutchinson rule – Juror’s can testify as to overt acts of impropriety that may have effected deliberation, but not as to the reasoning process that led to a verdict.

c. Federal Rules of Evidence 606(b) – Jurors may only testify to extraneous, prejudicial evidence improperly brought to jury’s attention or improper outside influence.

XIII. APPEAL

1. FRCP 52

2. FRCP 61 – Harmless Error in trial is not appealable.

3. Appellate courts have limited review of fact questions (determine if the conclusion was within the range of reasonableness) and plenary/de novo review of law questions

4. 28 U.S.C. §1291 – Final Judgment Rule

a. Can only appeal final judgments of lower courts.

b. One appeal, at the end of the lower trial, to resolve all issues.

c. Definition of final is very pragmatic.  Exception to final judgment:

i. Non-final decisions that put the party “effectively out of court.”  Quackenbush
ii. Separable issues that have no bearing on issue on trial, but whose decision would substantially aid the rendering of justice.
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