I. Introduction
A. What is an administrative agency?  Administrative agencies are entities formed by the legislature to address matters of concern to the public by implementing desired changes in policy.

B. Where do administrative agencies come from?  No portion of the constitution explicitly authorizes administrative agencies; Congress creates administrative agencies under its broad Article I powers by passing an organic act or authorizing statute.  This statute is the exclusive source of agency authority—agency action must not exceed the scope of its granted powers or it will be struck down as ultra vires.

C. What do administrative agencies do?  Each administrative agency is responsible for a particular body of substantive law.  Congress creates an agency if it determines that certain functions—investigation, law enforcement, rulemaking, or adjudication—are best performed by a separate body.  The impact of such rulemaking and adjudication on the general public is vast, far exceeding the impact of the judicial process.

D. How are administrative agencies structured?  There are two kinds of administrative agencies:

1. Cabinet agencies.  Politically controlled.  Headed by secretaries appointed by the president and approved by the Senate.  Accountable to the president.

2. Independent regulatory agencies.  Insulated from political control.  Headed by a board or commission.  Members serve a fixed term.  Can only be removed by president for cause, can’t be removed by Congress for any reason.  (CAB, FCC, FMC, FRB, FTC, ICC, NLRB, FERC, AND SEC)

E. Nature of administrative law.  Administrative law is basically procedural law.  Questions in administrative law usually focus on the legality and procedural validity of agency action and on various doctrines that limit judicial review that courts will provide.

II. The constitutional position of the administrative agency
A. Separation of powers.
1. In general.  Federal and state constitutions separate government into legislative, executive, and judicial branches.  These constitutions contain numerous checks and balances so that each branch has a means to defend itself and control the other branches.

2. Position of administrative agencies.  Administrative agencies are units of government created by statute to carry out specific tasks in implementing the statute.  As such, most agencies fall in the executive branch of government (b/c they enforce laws).  Some important agencies, however, are independent of the executive branch  

3. The issue.  The combination of functions characteristic of modern administrative agencies must be reconciled with the separation of powers principles underlying the constitution.  (The problem is compounded by the fact that the constitution does not expressly authorize administrative agencies).  

B. Delegated legislative power
1. Introduction to the nondelegation doctrine.  In theory, a legislature cannot delegate its legislative power.  In practice, legislatures do so constantly by passing organic acts.  The delegation doctrine requires that: 

a. the legislature at least decide the fundamental underlying policies leaving to the agency only the detailed implementation of the statute; and 

b. the agency action call within the scope of the delegated power.

2. History.
a. The early cases.  The early cases upheld delegation of power to agencies by employing various formulas of judicial review which allowed agencies to exercise more and more power.  For example, an agency could exercise legislative power if such power was limited to ascertaining whether a fact had occurred (the power to investigate facts could be delegated to an administrative agency).  Under another formula, a delegation of legislative power to make rules to implement a vague statute was upheld on the grounds that the agency was merely “filling in details.”

b. The NIRA cases.  Two 1930’s cases struck down broad delegations legislative powers to the President under New Deal legislation (the National Industrial Recovery Act), finding that there were no standards to guide the President.

1. Panama Refining (1935).  A NIRA provision allowed the President to ban the shipment in interstate commerce of oil produced in violation of state regulations.  The Supreme Court held that his power was an unconstitutional delegation on the ground that there were no standards in the Act to guide the President’s exercise of discretion.  Although there were various declarations of policy in the Act, the Supreme Court found them unduly vague and conflicting.  (the dissent pointed out that the president’s delegated power—to ban shipment of “hot” oil—was clearly defined—his only discretion being whether or not to do so)

2. Schechter Poultry (1935).  A NIRA provision gave the President power to adopt code of fair competition in cooperation with the poultry industry.  The codes were to set forth schedules of wages and prices and other rules that would be binding on the entire industry.  The Code was administered by an industry advisory committee and there were no limits on its broad authority, except that it had to be approved by the President.  Corporation convicted under Code appealed on the grounds that it was enacted pursuant to an unconstitutional delegation of legislative power.  The Supreme Court held that while Congress can delegate the power to proscribe rules and regulations in furtherance of a statute, but it must provide standards (e.g., a definition of “fair competition”).  Here, the scope of the committee’s broad authority was effectively without bounds was therefore an unconstitutional delegation.

c. Post-NIRA cases.  All subsequent Supreme Court cases involving the delegation issue have uniformly upheld broad delegations of rulemaking power to agencies—even those with vague or sometimes no standards (however no delegations of power since the 1930’s have been as broad as those under NIRA).

1. Example: Amalgamated Meat Cutters (1971).  In the 1970’s, Congress again enacted several vague statutes giving the President broad economic powers, again in response to inflation.  In an important lower court decision, the Economic Stabilization Act of 1970 was upheld.  The Act authorized the President to stabilize wages and prices at levels not less that those on 5/15/70, with such adjustments as might be necessary to prevent gross inequities.  Amalgamated Meat Cutters contended that the President was given unfettered power to prefer particular social and economic interests to the prejudice of others because there was no requirement that the price controls be fair and equitable.  The court held that the statute sufficiently marked out the field in which the President was to act by setting a base date and providing for adjustment of inequities.  The court also found it relevant that there was a relatively short life span for executive authority so Congressional review, in addition to judicial review was available.

3. Delegation doctrine today. The courts allow Congress to delegate extremely broad rulemaking powers to federal agencies.  The delegation doctrine appears to be a dead letter.  However, there may be some support on the Supreme Court for reviving it.  Some justices, in concurring and dissenting opinions, have emphasized that Congress must make the difficult and fundamental policy choices, rather than passing them on to the agencies (see Mistretta and the Benzene Case).

4. Delegation to federal judges—Mistretta v. U.S. (1989).  Congress passed law establishing the U.S. Sentencing Commission, whose mandate was to promulgate sentencing guidelines.  The Commission was established as part of the judicial branch of the federal government.  Members, three of whom had to be federal judges, were appointed by the President and approved by the Senate and could only be removed for good cause.  A criminal sentenced under the guidelines challenged them as an unconstitutional violation of separation of powers.  The Supreme Court held that Congress may delegate rulemaking power to federal judges where the issue has an appropriate relationship to the judicial function and the delegation entails no danger of undermining the integrity of the judicial branch or expanding its powers beyond constitutional bounds.  Thus, even though the commission’s three judges can be removed by the President for cause, they remain Article III judges, appointed for life.  The three branches of government do not have to be hermetically sealed.

5. Actions outside the scope of delegated power.   Even if a broad delegation of rulemaking authority is valid under the delegation doctrine, courts have the power to set aside particular rules under the “ultra vires” doctrine—that is, the court finds that the agency has adopted a rule outside the scope of its delegated power.  To fix the boundaries of delegated power, the court must construe the statute to ascertain how much power the legislature intended to delegate.   In many cases, a court’s decision that a rule is ultra vires reflects judicial concern with deeper issues.

a. Use of ultra vires doctrine to avoid potential delegation problems.  A court might believe that a statute delegated too much power, yet might be reluctant to invalidate the entire statute on delegation grounds; a less intrusive technique is to construe the statute narrowly and thus invalidate particular rules as outside the grant of authority.

b. Example: Industrial Union Dept., AFL-CIO v. American Petroleum Instit. (1980)—The Benzene Case.  OSHA adopted a regulation lowering the maximum extent of worker exposure to benzene, a reported carcinogen.  OSHA’s policy was that if there was no clear proof establishing a safe level of a carcinogen, the presumption was that there was no safe level and the lowest feasible exposure level had to be set as the standard.  As a result, OSHA set the maximum standard without determining whether the exposure at this level presented a significant health risk.  A regulated corporation challenged the statute.  The Supreme Court held that by approving the regulation without determining that it was reasonably necessary and appropriate to remedy a significant health risk, the Secretary exceeded its statutory power.  In other words, OSHA must show that any risk it seeks to regulate is significant.  This represented a narrow construction of the statute, motivated in part by the court’s concern about regulations that set standards without reference to the cost of satisfying them (if OSHA could regulate substances merely upon expert testimony as to their carcinogenic nature, it would have the power to impose enormous compliance costs without any measurable benefit).  The court also expressed severe doubts about the breadth of the delegation of OSHA, which left it unclear whether the agency was to balance costs and benefits.  Rehnquist, in a concurring opinion found it to be an unconstitutional delegation.  

1. Sequel.  In a subsequent case, the Supreme Court rejected the requirement that OSHA was bound to do a cost-benefit analysis of proposed regulations.  Instead, the court held that OSHA standards had to be judged on the basis of their technological and economic feasibility.

D. Delegated adjudicatory power
1. In general.  As a general rule, judicial power can be delegated to administrative agencies.  An occasional case has held that the standards to be applied in agency adjudications are unconstitutionally vague, but more often, vagueness arguments are rejected.

2. Public v. private rights.  

a. Public rights.  Congress can assign to non-Article III courts (such as administrative agencies) the power to adjudicate claims of “public rights.”  In general, “public rights” are those involving claims between private parties and the government.  Congress can make such assignments even if there would be a right to a jury trial under the Seventh Amendment if the case were tried in federal court (see, e.g., Atlas Roofing Co. v. OSHA Review Comm. (1977)),

b. Private rights.  The adjudication of claims involving “private rights” generally cannot be assigned to a non-Article III court.  In general, private rights are claims between individuals.  Moreover, Congress cannot dispense with a jury trial in cases of private rights which are actions at law of the sort that generally would require jury trials under the Seventh Amendment.  

1. Example—bankruptcy.  The issue of delegation of adjudicatory power to non-Article III judges and the right to a jury trial has come up in several bankruptcy cases.  Bankruptcy judges are non-article III judges.  In Granfinanceria ((1989), the Supreme Court held that the a fraudulent conveyance claim was a legal claim that required a jury trial  Therefore, the case could not be assigned to a bankruptcy judge.  In Northern Pipeline (1982) the Supreme Court held that decision in a breach of contract case could not be assigned to a bankruptcy judge.

3. Exceptions to the public/private rights distinction.  The Supreme Court has made exceptions to the principle that decisions in cases of private right must be assigned to Article III courts.  The “private right” label is not always dispositive.

a. New statutory rights.  Congress can create new statutory rights between private individuals and assign the adjudication of these rights to agencies so long as there is sufficient judicial review (see Crowell v. Benson (1932)???).

b. Ancillary claims.  Congress may assign to agencies the adjudication of certain cases involving private rights that arise out of federal statutes where such delegation is viewed as necessary to make the statute work properly and adequate judicial review is provided.

1. Example—Thomas v. Union Carbide (1984).  The Supreme Court found constitutional a congressional delegation to the EPA to adjudicate controversies among pesticide makers about how much compensation for information one should pay another.  The majority took a functional approach, focusing on the degree to which the agency adjudicatory process was integrated into a broader regulatory scheme.  The concurrence pointed out that the right was private, but created by statute.  The need for the scheme and provisions for judicial supervision made the delegation a reasonable one.  

2. Example—Commodity Futures Trading Comm’n v. Schor (1986).  Agency with power to hear claim can decide counterclaim for breach of contract.

E. Executive controls over agency action
1. Appointment power.  One of the most important executive controls over administrative action is the power of the President to appoint agency heads, with the approval of the Senate.  Also, Congress may by law vest the appointment of inferior officers in the President (however, it may also vest the appointment of inferior officers in the courts or law or in the heads of departments).

a. Congressional appointments.  Congress cannot appoint the members of agencies engaged in rulemaking or adjudication (Buckley v. Valeo, 1976).  Nor can Congress appoint the personnel to engage in executing the laws.  However, Congress can vest appointments in the courts of law (e.g. special prosecutors, special judges).

2. Removal power.  

a. Executive officials.  Only the President can remove executive branch officials.  Congress may not retain the power to remove (or share in the process of removing officials engaged in executive functions).

1. Example—Bowsher v. Synar (1986).  A statute required gave the Comptroller General the power to make broad budgetary decisions as a member of the executive branch (specifically, to determine whether the annual federal budget deficit would exceed targets in the statute, triggering mandatory budget cuts).  Removal was obtained through a joint resolution of Congress.  The statute was held unconstitutional because the Comptroller General would be engaged in executive action, but Congress retained the power to control him through its removal power.  Congressional removal may be accomplished only through impeachment.  Otherwise, an executive officer would be subservient to Congress and, in effect allow Congress to execute the laws.

2. Example—Myers v. U.S. (1926).  By statute a postmaster could be removed by the President only with the advice and consent of the Senate.  The President removed the postmaster without applying for Senate consent.  The postmaster sued.  The statute was held unconstitutional because it allowed Congress to share in the removal of an executive officer.  The court spoke in broad terms, saying that the power to remove subordinates is inherent in the constitutional power of the President and the President must be allowed free discretion without undue delay to terminate those members of the executive branch who do not have his confidence.  However, Morrison v. Olson 1988) limited Myers to its facts (i.e., Congressional sharing in removal is invalid).  Under Morrison, a statute can prevent the President form removing an executive branch officer without good cause if the removal restrictions do not impede the President’s ability to perform his constitutional duty.

b. Independent agency officials.  The President’s removal power is limited to executive agencies.  The President cannot remove officials whose agency functions are quasi-legislative and quasi-judicial in nature, and not merely extensions of the executive branch of government.  In other words, the President cannot remove officials from independent agencies.  

1. Example—Humprhey’s Executor v. U.S. (1935).  President Roosevelt tried to remove a commissioner of the FTC (because of their differing philosophies), despite a statute that deprived him of removal power except for cause.   The Supreme Court held that the FTC was created not as a department of the executive branch, but as a means of carrying into effect legislative and judicial powers.  Thus it was an agency of the legislative and judicial branches of government.  Therefore, in order to prevent the executive department from obtaining indirect control over an agency outside its purview, the President can be denied removal power except for enumerated reasons in the statute.  In other words, although the President may remove administrators whose functions are merely executive in nature, those whose statutory authority and duty is to act in a legislative or judicial ode cannot be so removed unless by congressional consent.

2. Example—Weiner v. U.S. (1958).  Congress established the War Claims Commission, giving it jurisdiction to adjudicate claims for compensating persons damaged by WWII.  The members were appointed by the President with the advice and consent of the Senate, but no provisions were made for removal.  When President Eisenhower’s removal of a commission member was challenged, the Supreme Court held that the President had no power to remove commissioners from agencies whose function is purely adjudicatory.  The WCC was established as an adjudicatory body whose decisions were not subject to review by any other official or court.  Thus, it was clear that the WCC was not part of the executive branch and the President’s removal power is limited to officers of the executive branch.  

3. Fiscal power.  The President, through the Office of Management ad Budget (a White House staff agency), can control administrative requests to Congress for appropriations or changes in legislation.  All legislation, including budget requests, proposed by the president or the agencies must be cleared through the OMB.

4. Organizational power.  The President has extensive statutory power to create, abolish, and reorganize agencies within the executive branch.

5. Rulemaking.  The President can impose substantial controls over major federal rulemaking by executive order.  An executive order has the force of law, but must find support in the constitution, either in a clause granting the president a specific power, or by a delegation of power by congress to the president.  

a. President Reagan and Bush used executive orders to greatly expand the system for centralized White House review of proposed agency actions.  The major constitutional source of legal authority for such review consists of Article II’s statements that the “executive power shall be vested in a presidents” and that the president “shall take care that the laws be faithfully executed.”

b. President Clinton continued his predecessors’ basic model.  Agencies are directed to promulgate regulations only when necessary, and decisions as to whether and how to regulate should consider the costs and benefits of available regulatory alternatives, including the option of not regulating.  The Clinton order asks agencies to adopted approaches that maximize net benefits to society unless a law requires otherwise.  The Clinton order requires agencies to review existing regulations and to eliminate regulations that do not meet the philosophies and principles of the order.

The executive order requires the preparation of regulatory impact statements that assess the costs and benefits of proposed “major” rules.  Review is conducted by OIRA, the Office of Information and Regulatory Activities and the order is enforced by OMB.

NOTE:  Congressional attempts to reform agency actions include the Unfunded Mandate Reform Act (p. 117) and the Paperwork Reduction Act (p. 118).

F. Legislative controls over agency action

1. Organic act.  Congress can control agency action through the language and terms of the organic or authorizing act, and/or amendments thereto.

2. Appropriations.  In making appropriations, Congress may impose limitations on spending by the agencies.

3. Oversight and investigation.  Federal standing committees of the House and Senate keep abreast of agency activities in particular areas and sponsor legislation to make necessary changes.  These committees may hold oversight hearings.  Other Congressional committees concerned with general government operations may investigate the conduct of particular agencies.  Occasionally, Congress appoints watchdog committees to examine the operations of particular agencies and to publicize controversial administrative action. 

4. Appointments.  The Senate must consent to presidential appointments of high-level administrative and executive positions.

5. Veto of rules—NO.  Congress cannot retain a “legislative veto” of administrative adjudication or rulemaking.

a. INS v. Chadha (1983).  The Chadha case involved a statute that allowed either house of Congress, by resolution, to invalidate a decision of the Attorney General to allow a deportable alien to remain in the United States (i.e., either the House or Senate could pass a resolution mandating deportation).  The Supreme Court held that this statute was unconstitutional because: 1) it violated the constitutional provision of bicameralism, which requires that legislative action be taken only by the agreement of both houses; and 2) it violated the presentment clause which prevents Congress from enacting valid legislation without the President’s signature.  However, the legislative veto was found severable from the remainder of the statute that gives the attorney general discretionary power to allow deportable aliens to remain.

b. Significance of Chadha.  Congress employed the legislative veto technique in hundreds of statutes.  Its most common application was in statutes that delegated broad legislative rulemaking power; to retain a check on agency action, Congress retained the power to veto rules after they were adopted.  Chadha seems to invalidate all legislative vetoes.  Thus, Congress has lost a valuable tool for controlling agency action and may have to be more precise in its delegations of power.  It may also mean that Congress will have to make greater use of its other powers, such as investigations or appropriations, to influence agency action with which it disagrees.

III. Procedural requirements for agency action
A. Overview
1. Methods used by agencies in formulating regulatory policy
a. Rulemaking.  The agency process for formulating, amending, or repealing a rule (APA § 551(5)).

b. Adjudication.  The agency process to formulate an order (APA § 551(7)).

c. Exercise of prosecutorial discretion.

d. Advice letters.

e. Informal policy announcements.

2. Sources of procedural requirements for various types of agency action
a. Requirements imposed by the organic act.

b. Requirements imposed by the constitution. 

c. Requirements imposed by the APA.
d. Requirements imposed by other generic legislative acts (e.g. NEPA).

e. Requirements imposed by the courts as part of their review process (federal common law requirements that are based neither on specific statutory provisions not the constitution).  

f. Requirements imposed procedural regulations that an agency adopts for itself or requirements imposed by Presidential directive.

B. Distinguishing between rulemaking and adjudication.

1. Hearing required for adjudication, but not rulemaking.  Rulemaking is the agency process for formulating, amending, or repealing a rule and does not require a hearing.  Adjudication is the agency process for formulating an order and requires a hearing.

2. Adjudication.  Even in cases of adjudication, a hearing is not always required.  There need be no hearing on issues of law, policy or generalized facts.  A hearing is required only for a determination of individualized facts.

a. Generalized v. individualized facts.  

1. Generalized or legislative facts are facts of general application, common to large groups of people or businesses.  They often arise in the course of rulemaking proceedings.  Since generalized facts can usually be determined through documentary or statistical evidence, trial-type hearings may be inappropriate to determine such facts.

2. Individualized facts.  Individualized or adjudicative facts are facts about an individual private party.  They often require a determination of credibility or state of mind and are thus suitable for trial-type hearings.

3. Leading cases.  The rulemaking-adjudication distinction was first drawn in two early cases involving taxation.

a. Adjudication—Londoner v. Denver (1908).  A city council, pursuant to statutory authority, levied assessments on property owners for street improvements.  Londoner, an affected homeowner, was only afforded an opportunity to file written objections to the assessment of taxes on his property.  The Supreme Court held that the decision to pave the streets and the determination of total paving cost did not require a trial-type hearing.  However, the division of costs between particular owners did require a hearing since there was a question of how much each piece of property had benefited.  In general, due process requires that before a tax is set by an agency the taxpayers be afforded notice and an opportunity to participate in an evidentiary hearing.

b. Rulemaking—Bi-Metalic Investment Co. (1915).  A tax commission ordered a 41% increase in the valuation of all taxable property in the city.  Corporation sought to enjoin enforcement of the order arguing that it had been afforded no opportunity to be heard and was thus threatened with deprivation of property without due process of law.  The Supreme Court held that agency orders and rules which will affect vast numbers of people may be adopted without affording every interested party a direct opportunity to be heard.  Here, it would be impractical to five all affected parties a hearing.  The constitution is satisfied by the fact that, as voters, taxpayers could exercise power over those responsible for the order.

C. Comment.  Bi-Metalic involved legislative facts (facts concerning all property owners in Denver), whereas Londoner involved adjudicative facts (facts concerning a relatively small number of people who were exceptionally affected on individual grounds).  Thus, because Londoner involved individualized facts about specific properties, a hearing was required.

4. Southern Ry. v. Virginia (1933).  Railroad contended that a Virginia statute which allowed the State Highway Commissioner to eliminate grade crossings (and thus require construction of overhead passages) on private land without prior notice deprived it of constitutional right to due process.  The Supreme Court held that a state statute which allows an administrative officer to make final factual determinations without notice, hearing, or taking evidence violates due process.  No officer of government has the power to make such a binding final determination, especially because the order required an outlay of money and there was no opportunity for review.

C. The APA’s procedural requirements.

1. Overview.  While the APA’s procedural requirements may be and often are supplemented or overridden by specific provisions in particular statutes, they have, since 1946, provided the basic structure of procedures for federal administrative agencies.  The APA requirements are geared to the fundamental distinctions between adjudication and rulemaking and formal-on the record and informal actions.


Organic statute requires decision on record after opportunity for hearing.
Organic statute does not require decision on record after opportunity for hearing.

Rulemaking
Formal rulemaking

553(c), 556-557
Notice-and-comment rulemaking

553

Adjudication 
Formal adjudication

554, 556-557
Informal adjudication

(no APA procedures)

2. Formal on-the-record adjudication.
1. When required.  To determine whether a formal on-the-record adjudication is required, it is essential to analyze: 1) whether the action is an adjudication under the APA; and 2) whether the organic act requires a hearing on the record.

a. The APA’s definition of adjudication.  APA § 551(6) & (7) define adjudication as the process of the formulation or an order.  An order means “the whole or part of a final disposition, whether affirmative, negative, injunctive, or declaratory I form, of an agency matter other than rulemaking but including licensing.”  Note that this definition is sweeping—it includes almost every variety of administrative decision other than the issuance of rules and regulations.   

b. External source of hearing requirement.  APA § 554(a) tells us that the APA’s adjudicative procedures only apply when a separate statute (usually the organic act) requires the agency to hold an on-the record hearing.  IF there is no such statute, the APA adjudication provision do not apply and the matter is described as an informal adjudication that is not controlled by the APA.

1. Construction of statute.  In many cases, the statute authorizing the agency’s action explicitly requires formal on-the-record proceedings.  But even where the relevant statute lacks such explicit language, courts tend to interpret the statute as providing for a hearing on the record in cases where the agency is imposing a sanction or liability on a party. 

2. Example of construction—Seacoast Anti-Pollution League v. Costle (1978).  The case involved the discharge of hot water by a nuclear power plant.  A federal statute requires a hearing in connection with the issuance of a permit by EPA to discharge pollutants into the water.  This is a case of adjudication because it involves a license.  Although the statute did not say whether the hearing had to be on-the-record, the court required formal adjudication because of the great importance to the applicant and to the public of the issues involved and because the statute appeared to contemplate that formal adjudication be conducted.  

2. What’s required.  APA §§ 554, 556, & 557 establish the procedures that must be followed for formal adjudications.  They establish the administrative approximation of a civil trial.  These provisions provide for submission of testimony and documentary evidence at a hearing before a hearing officer, although the rules of evidence do not apply.  The agency must notify the parties of the time, place, and nature of the hearing, the legal authority under which it is held, and the matters of fact and law asserted, usually in the form of a written complaint.  Although there is no formal discovery, the FOIA is generally sufficient.  Other parties may intervene in the proceeding.  The proceeding is generally conducted by an ALJ.  Parties are often entitled to and represented by counsel.  The APA requires internal separation of functions within the agency—the ALJ must be walled off from officials who are prosecuting the agency’s case.  A record is kept of the hearing.  Normally, the ALJ prepares an initial decision which may be appealed to the agency head.  The decisionmaker must provide statement of findings and conclusions of material facts and law.

3. Informal adjudication.  In instances where the relevant statute does not require a formal hearing, the APA provides no procedures that must be followed.  The lack of APA procedures is quite significant given the sweeping definition of “adjudication.”
4. Formal on-the-record rulemaking.

a. When required.  APA § 553(c) provides that “when rules are required by statute to be made on the record after opportunity for an agency hearing, sections 557 and 557 of this title apply instead of this subsection.”  In Florida East Coast, the Supreme Court greatly restricted the coverage of the APA’s formal rulemaking procedures by insisting that the relevant statute explicitly provide for a hearing.

b. What’s required.  Sections 556 and 557 procedures normally include the taking of evidence by an ALJ through adversary trial-type proceedings involving testimony and cross examination.  The officer recommends an initial decision based on the evidence presented and there is an opportunity to appeal to the agency head on the basis of the record compiled by the hearing officer.  .

5. Informal (notice and comment) rulemaking.  In a case of rulemaking where the applicable statute does not provide for a hearing on the record, the basic procedure for rulemaking is the notice and comment procedure provided in § 553.

a. Basic steps of notice and comment rulemaking.  
1. general notice of the proposed rulemaking in the Federal Register, specifying the time and place of the rulemaking proceedings, the legal authority relied on for their issuance, and the content or subject matter of the proposed rules.

2. opportunity for interested persons to comment on the proposed rules by written submissions and, at the option of the agency, opportunity for oral argument.

3. issuance, when rules are finally promulgated of a “concise general statement of their basis and purpose.”

4. provision, in the case of substantive rules, that they shall not be effective in less than 30 days after promulgation.

b. Purpose of notice and comment rulemaking.    The intent of the APA drafter s was to emulate the model of legislative hearings.  The purpose was to enlighten the decisionmaker by exposure to various points of view and enable interested persons to have a say.

D. Agency discretion in choosing a method of agency action.  An agency generally has broad discretion to choose how it will implement a statutory scheme.  In recent decades, most agencies have turned from case-by-case adjudication to rulemaking in developing law and policy.  Rulemaking has a major advantage in that it is prospective—the parties subject to it are on notice and cannot be surprised by a retroactive change in the law.  Because of this and other advantages (See Gilbert’s § 323), courts frequently interpret statutes giving agencies the power to make rules as authorizing agencies to make binding legislative rules rather than mere interpretative or procedural rules.

1. Nat’l Petroleum Refiners Assoc. v. FTC (D.C. Cir. 1973).  In this case, Nat’l Petro challenged the FTC’s power to  promulgate rules governing private business conduct, claiming that such power was beyond the FTC’s statutory authority.  The court held that the FTC was empowered under the Federal Trade Act to promulgate legislative rules.  The court emphasized that the power of substantive rulemaking is essential to efficient administration.  Substantive rulemaking is fairer to regulated parties than total reliance on case-by-case adjudications.  The use of notice and public participation in rulemaking proceedings precludes one market participant from being singled out while others are free to violate the act until legal action is brought.  In short, the court stressed the advantages of adopting generally applicable binding rules to regulate unfair trade practices rather than attacking them on a case-by-case basis.  Thus it interpreted the FTC’s statute to authorize such rules.

E. The APA’s procedural requirements for rulemaking.

1. Rulemaking in general.

a. Procedural due process does not apply to rulemaking, so there is no constitutionally required procedure to make rules.

b. Definition of a rule.  An administrative rule has the following characteristics:

1. Addressed to future situations;

2. Usually addressed to a class of persons;

3. Often needs to be made specific by subsequent adjudication involving particular parties.

c. Types of rules.  The words “rule” and “regulation” are used interchangeably.  There are two types of administrative agency rules.

1. Legislative rules.  If a rule is made pursuant to a legislative delegation of rulemaking power, it is referred to as a legislative rules and, if it is within the scope of delegated power, it is binding as a statute.

2. Non-legislative/Interpretative rules.  Agencies frequently adopt rules that do not have binding legislative effect.  Interpretive rules set forth the agency’s interpretation of statutes or prior legislative rules.  Policy statements set forth the manner in which the agency intends to exercise discretion.

d. Advantages of rulemaking.  
2. Formal rulemaking.  In rare cases, statutes require a hearing on the record for adopting rules, in which case adjudicatory procedure must be used (See APA § 553(c)).  This is called formal rulemaking and it is governed by APA §§ 556-557.  Because it is extremely inefficient, formal rulemaking is seldom used and the courts try to avoid it.

a. Example—U.S. v. Florida East Coast Railway (1973). ICC ordered a per diem rate charge on the rental of freight cars.  Under the Interstate Commerce Act, the ICC had authority to impose such changes “after hearing.”  A RR challenged the order, claiming that this language required a formal rulemaking proceeding to be held under APA § 556.  The Supreme Court held that the language did not trigger the APA and no formal hearing on the record was requirement.  Only a notice and comment proceeding need be held.  In this case, the railroad was given the opportunity to submit written objecting, thus the requirements for informal rulemaking were satisfied.  Some commentators argue that as a result of this case, the applicability of APA § 556 is triggered only if a statute uses the key phrase “on the record after an opportunity for an agency hearing.”  Regardless, this case encouraged the agency shift from adjudication to rulemaking to develop law and policy because it largely eliminated earlier fears that rulemaking could only be carried out through cumbersome trial-type proceedings.
3. Informal (notice and comment) rulemaking.  

a. Requirements of § 553 for notice and comment rulemaking.

1. Notice of proposed rulemaking.  Prior to adopting a rule, an agency must publish in the Federal Register a notice of proposed rulemaking, unless persons subject to the rule are named and either personally served or otherwise have actual notice.  The notice must include:

a. A statement of the time, place, and nature of the rulemaking proceedings;

b. Reference to the legal authority under which the rule is proposed; and

c. Either the terms or substance of the proposed rule or a description of the subjects and issues involved.

2. Public participation.  Section 553 provides that “after notice required by this section, the agency shall give interested persons an opportunity to participate in the rulemaking through submission of written data, views, or arguments with or without opportunity for oral presentation.”

3. Statement of basis and purpose. Section 553 provides: “After consideration of the relevant matter presented [by the comment process], the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.”  This provision therefore requires that the agency: 1) actually consider the comments it has received; and 2) prepare a statement of reasons for the rule.

4. Publication.  After it completes consideration of the rule, the agency must publish the rule in the Federal Register.  The requirement of publication in the Federal Register covers not only legislative rules but also generally applicable interpretive rules and policy statements as well as procedural rules.

5. Delayed effective date.  Unless an exception applies, the publication of a final rule in the Federal Register shall be made not less than 30 days before the effective date of the rule.  The provision applies only to substantive rules (as opposed to procedural rules) and is intended to provide time for regulated persons to accommodate themselves to a new rule.

b. Right to petition.  An agency must give an interested person the right to petition for the “issuance, amendment, or repeal of a rule.”  While the APA does not impose a time limit for action on such petitions not require the agency to state reasons when it rejects a provision, § 555(e) requires “prompt notice” of the denial and a “brief statement of the grounds for denial.”

b. Problems with traditional rulemaking standards.  The shift from adjudication to informal rulemaking as the primary means of agency action (as discussed above) threatened to deprive litigants and reviewing courts of an evidentiary record.  Under the traditional understanding of notice and comment rulemaking, an evidentiary record was not produced—an agency  could rely on whatever material it deemed relevant without disclosing such materials.  This limited judicial review—the absence of a factual record required almost complete deference.

1. Pacific States Box & Basket Co. v. White (1935).  This case is an example of the traditional deferential approach to agency fact finding.  Here, a manufacturer challenged an administrative order, made pursuant to an Oregon statute, prescribing the form, capacity and other dimensions for berry containers.  The manufacturer charged that there was no necessity for the order based on any legitimate use of the police power, and that the order did not promote or further the horticultural interests of the state.  The Supreme Court held that where a regulation by an administrative order is within the scope of legally delegated authority, the presumption of the existence of facts justifying its specific exercise attaches.  Even though the case was heard on a motion to dismiss, the plaintiff’s allegations were not accepted as true.  Plaintiff was required to come forward with facts showing the action was arbitrary.  In short, the court assumed the existence of facts supporting the rule, applying a “minimum rationality test.”
b. The hard look and the “end run around.”  At the time agencies were shifting to rulemaking, the courts were developing the “hard look” approach to review of agency discretion.  However, “hard look” review is impossible without an evidentiary record.  Thus, the agencies’ increasing use of rulemaking threatened to make an “end run around” developing efforts by litigants and court to impose tighter controls on agency discretion.

c. A failed solution to the “end run around” problem.    

1. Persons regulated attempted to challenge the factual underpinnings of a regulation when the regulation was applied to a particular person through an enforcement proceeding.  An enforcement order is an adjudication to which trial-type hearing requirements apply.  Litigants argued, unsuccessfully, that the enforcement hearing should cover not only the question of the regulation’s applicability, but also the underlying validity of the regulation itself.

2. The problem with obtaining review of the factual underpinnings of agency rules became especially acute when agencies began to settle, through rulemaking, broad provisions applicable to all regulated entities in advance.  Ordinarily, a person being regulated would be entitled to a trial-type hearing to determine the regulation’s applicability.  However, when the issue involved had already been settled by a validly adopted agency rule, the Supreme Court upheld agency denials of hearings.  In effect, the rule preempted an area of adjudication by legislatively determining the factual questions at issue.

3. Example #1—FPC v. Texaco (1964).  FPC set a threshold requirement for application that prohibited price escalation clauses.  Texaco submitted application containing such a clause and it was rejected without a hearing.  The Supreme Court held that the FPC’s rulemaking authority was broad enough for it to condition the acceptance of applications on threshold requirements it develops.  Nonconforming applications were not entitled to individual adjudicatory hearings.  Requiring a hearing in every case would lead to intolerably numerous proceedings which relitigated the same issues over and over again.

4. Example #2—American Hosp. Assoc. v. NLRB (1991).  A NLRB rule established that there should be eight bargaining units for the organization of employees in hospitals.  The court upheld the agency’s denial of an adjudicatory hearing on this issue, notwithstanding the requirement of a hearing “in each case.”  The court held that the NLRB, by statute, had the power to resolve bargaining unit issues either by adjudication or rulemaking.     

5. Example #3—Heckler v. Campbell (1983).  The ADA granted disability benefits only if an individual could not engage in any gainful activity by reason of the disability.  The agency, by rule, adopted a grid system which indicated whether or not a person with particular disqualification and disability could get a job somewhere.  The court held that the applicant was not entitled to hearing (under the Constitution or statute) on the issues settled by the rule.  The Secretary could validly rely on rulemaking to resolve certain classes of issues that do not require case-by-case consideration.  The court stated that, “this kind of general factual issue may be resolved through rulemaking . . .”

6. Example #4—American Airlines v. CAB (1966).   A CAB regulation allowed certain pricing provisions to be used by all-freight, but not passenger-freight carriers.  The regulation changed the existing licenses of the passenger-freight carriers, who claimed statutory and constitutional rights to a hearing.  The Court of Appeals found that no hearing was necessary because the policy questions involved had already been settled by the regulation which applied to all carriers alike.  Resolving policy questions of general applicability by rulemaking was found to be necessary because it was more efficient than resolution through adjudication. 

4. Judicial transformation of § 553 notice and comment rulemaking procedures
a. The advent of hybrid rulemaking.  As the cases above reveal, regulated entities were unable to challenge the underlying evidentiary validity of regulations at adjudicatory proceedings to enforce those regulations.  Even if they were allowed to do so, there was still no factual record by which to judge the validity of a rule.  In response to this problem, courts began interpreting § 553 as requiring agencies to develop an evidentiary base for their regulation through hybrid rulemaking procedures.  These hybrid procedures were less formal than full-fledged trial-type hearings but more substantial than traditional notice and comment requirements.   

b. Example #1—Transformation of § 553’s “concise general statement” requirement—U.S. v. Nova Scotia Foods (2d Cir. 1977).  The FDA conducted notice and comment rulemaking proceedings to promulgate safety regulations for the fish smoking industry and then sued to enjoin Nova Scotia from processing whitefish in violation of the regulations.  No contemporaneous record of the rulemaking proceedings had been kept and had to be reconstructed at trial based on people’s memories.  After the district court granted an injunction to FDA, the Second Circuit held that agency notice and comment rulemaking proceedings must develop a sufficiently complete administrative record upon which to predicate judicial review.  Here, the FDA failed to disclose what scientific data were relied on, making it impossible for parties to comment.  Second, the FDA dealt in a cursory manner with Nova Scotia’s concerns about the appropriateness of regulating whitefish.  Agencies have a good deal of discretion, but they are not at liberty to obscure the reasons for their decisions or to leave vital, relevant questions unanswered.  Here, the procedure was arbitrary.  (NOTE: contrary to Texaco, the court allowed the respondent in an enforcement action to contest the validity of the regulations being enforced.)

c. Example #2—Transformation of the public participation requirement— Weyerhauser v. Costle (D.C. Cir. 1978).  After initially computing one factor in a series of effluent limitation regulations, the EPA, between the publication of the interim regulations and the final regulations, considered new data and recalculated the factor.  The record made no mention of the data considered and the method of calculation.  Plaintiff was therefore denied on opportunity to comment on the changes.  The Supreme Court held that the absence in the record of the factual basis and legislative purpose underlying the action coupled with the denial of an opportunity to comment made the proceedings irrational and inadequate.  The EPA’s decision was not a logical outgrowth of the notice and comment process and it could not be allowed to stand absent public comment and scrutiny.  

d. Summary of trends in judicial transformation of § 553’s requirements.  As a result of opinions such as the ones above, notice and comment rulemaking has been transformed into a rather elaborate paper hearing procedure that generates as the basis for judicial review: 1) a full documentary record;  and 2) an elaborate agency opinion that attempts to justify the agency rule and respond to evidentiary, analytical, and policy criticisms of the rule and its supporting materials.   

1. Agencies are required to disclose all relevant evidentiary and analytical documentation relied on in posing a rule to permit informed and effective comment.  Agencies now maintain a file of all the relevant documents in its public records room.

2. Agencies are required to explain, in the preamble, the grounds for decision, including their reasons for rejecting adverse outside comments and data.  This requirement, as a practical matter, often means that an agency must develop further data and analysis before issuing a final regulation and provide a second round of comment.  Further, this requirement means that preambles are often neither “concise” nor “general.”

e. Halting judicial transformation: Vermont Yankee.  In Vermont Yankee (1978) the Supreme Court held that courts are not free to require agencies to follow additional rulemaking procedures not prescribed in the APA, such as oral argument or cross-examination.

1. Facts.  AEC granted Vermont Yankee a license to operate a nuclear power plant that contained a standard involving a formula developed in a rulemaking proceeding.  The rulemaking proceeding conformed with § 553, but the court of appeals invalidated the formula and the license holding stricter procedural standards of investigation should have been used.

2. Holding.  Except in rare circumstances, a reviewing court cannot impose upon an agency a more stringent procedural requirement than that articulated in the APA.  An agency can develop its own procedural standards that are stricter than required by the APA, but it cannot be compelled to do so by a reviewing court.

3. Rationale.  If reviewing courts could prescribe agency procedures the scope of judicial review would be unpredictable.  Agencies would not know how stringent their procedural requirements would have to be and would have to conduct full, trial-type hearings.  Further, courts could manipulate procedural requirements to control agency policy decisions.

4. Subsequent interpretation.  Lower courts have invoked Vermont Yankee to reject requests for trial-type procedures (e.g. cross-examination) in notice and comment rulemaking.  Courts still engage in careful scrutiny of agency decisions under the hybrid standards described above.  However, most see Vermont Yankee as preventing them from imposing new procedural requirements (although some will interpreted organic acts to impose new requirements).  

5. Exemptions from Section 553 requirements.  The APA contains numerous exception to the informal rulemaking requirements.  

a. Categorical exceptions.  Section 553 does not apply to a military or foreign affairs function of the United States or a matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts.  These exceptions are construed narrowly on the theory that Congress wanted informal rulemaking procedure to apply whenever possible.

b. Interpretive rules.  The notice and comment and delayed effective date provisions do not apply to interpretive rules, which are intended to explain the meaning of particular terms in a statute or a previous rule.  The purpose for the exemptions is to allow agencies to explain ambiguous terms without having to undertake cumbersome proceedings.  

1. Distinction from legislative rules.  Legislative rules are substantive in the sense that they grant rights, impose obligations, or produce other substantive effects on private interests, or effect a change in existing law or policy.  Interpretive rules merely clarify or explain existing laws or regulations.

2. How courts make the distinction. The courts have found it difficult to distinguish interpretive rules form legislative rules.  Generally, the courts focus on an agency’s intention.  A rule is legislative if the agency had the power to make legislative rules and intended to use it.  A rule is interpretive if the agency lacked delegated legislative power, or (even if it had such power) did not intend to use it.  Since the test turns on the agency’s intention, the label chosen by the agency when it adopted the rule will, in most cases, determine the status of the rule.

c. Policy statements. The notice and comment and delayed effective date provisions do not apply to “general statements of policy.”  A policy statement indicates the manner in which an agency intends to exercise a discretionary function, such as future prosecutions, investigations, or adjudications.  An agency pronouncement will be treated as a policy statement if it is tentative, i.e., if it informs the public and agency staff of the manner in which the agency intends to exercise discretion, but it cannot be definite.  If the rule definitively establishes how the staff will exercise discretion, it will be treated as a legislative rules.  Thus, the courts must draw a line between tentative rules (policy statements) and binding rules (which are legislative).  Another way to think of the distinction is goal setting versus imposition of definite standards.  The purpose of the exemption for policy statement is that it allows agencies to announce their tentative intentions for the future without binding themselves.

1. Community Nutrition Instit. v. Young (D.C. Cir. 1987).  A statement of policy 1) must not have a present binding effect and 2) must leave the agency and its decision-makers free to exercise discretion.  Courts will look at the language and course of conduct of the agency,

d. Procedural rules. “Rules of agency organization, procedure, or practice” are exempted from both notice and comment requirements and from the delayed effective date provision but not from the right to petition requirement.  To distinguish procedural rules from substantive rules, the courts consider whether a nominally procedural rule modifies substantive legal rights.  A rule does not fall within the scope of the exception merely because it is capable of bearing the label “procedural.”  The purpose for the exemption for procedural rules is to allow agencies to retain latitude in organizing their internal operation.

e. Good cause.  Notice and comment is excused “when the agency for good cause finds (and incorporates the finding and a brief statement of the reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.”  The good cause exception applies both to the notice and comment requirements and also to the delayed effective date provision.  The courts construe this exception narrowly.  Notice is “unnecessary,” for example, when it relieves regulated parties of regulatory burdens or has only a trivial impact.  It is “impracticable” or “contrary to the public interest” when immediate actions is urgently required and the time consumed by notice and comment or delayed effective date would thwart the legislative purposes or harm public safety.

f. Note that even if rules or statements fall within one of the exceptions to § 552’s notice and comment requirement, the APA still requires agencies to keep the public informed about them.  See § 552(a).

6. Practical effects of procedural requirements on agency action.  Hybrid notice an comment rulemaking is time consuming.  It takes EPA 18-20 months of internal preparation to develop a proposed rule.  Public comment takes 6 months, and analysis of public comment and development of a final rule takes 16 months.  

7. An experiment with negotiated rulemaking.  

1. Negotiated Rulemaking Act.  In 1990, Congress enacted the NRA, finding that “negotiated rulemaking can increase the acceptability and improve the substance of rules, making it less likely that the affected parties will resist enforcement or challenge such rules in court.  It may also shorten the amount of time needed to issue final rules.”

a. When used.  The NRA provides that an agency head can propose a negotiated rulemaking if it would be in the public interest to do so.  The agency head should consider whether there are a limited number of identifiable interests that will be significantly affected by the rule and the reasonable likelihood that a committee can be convened with a balanced representation of persons who can represent those interests and are willing to negotiate in good faith to reach a  consensus.

b. Procedure.  Agency must publish a notice in the Federal Register announcing its use of negotiated rulemaking, together with a list of proposed committee members, a proposed agenda, a timetable, etc.  The public has 30 days to file comment son this announcement, including applications for membership on the committee.  After considering comments, if the agency wishes to proceed, it establishes a committee.

c. Agency participation.  An agency representative participates in the committee deliberations.  

d. Judicial review.  Agency action related to establishing, assisting, or terminating a committee shall not be subject to judicial review.  The procedure produces a rule, the rule may be judicially reviewed and is not accorded any more deference than a normal rule.

2. EPA has found that negotiated rulemaking cuts the time necessary for the rulemaking process for a major rule from three and a half years to two and a quarter years.  Moreover, the likelihood of a subsequent court challenge seems far lower than the 85 percent likelihood in the traditional rulemaking process.

E. Constitutional Due Process as a constraint on adjudicatory actions by agencies.

1. Context.  Due process requirements only apply to adjudications, NOT to rulemaking.  Even in cases of adjudication, a due process hearing is not always required.  There need be no hearing on issues of law or policy or for determinations of generalized facts.  Hearings are generally only required for determinations of individualized facts, or facts about an individual or private party.  Therefore, some adjudications must conform to both the requirements of the APA and the due process clause.

2. Historical development of due process requirements for agency adjudication.  Historically, due process required no hearing for deprivations of entitlements such as licenses.  They were considered privileges revocable by government without providing any procedure.  Only deprivation of constitutional rights required procedural due process protections.  The rights-privilege distinction began to prove unworkable with the advent of the New Deal, when the government began to engage in a wide variety of activities that powerfully affected individual welfare.  The Supreme Court eventually rejected the rights-privilege distinction and greatly expanded the definitions of liberty and property interests to include entitlements.

3. Purpose of due process requirements.  Constitutional due process under the Fifth and Fourteenth Amendments requires that federal and state governments provide notice and a hearing before taking action that deprives an individual of liberty or property.  The right to notice and hearing protects against arbitrary government action.  When dealing with due process problems, a two part analysis is required:

a. First it must be determined whether the interest at stake is the type eligible for due process protection as involving liberty or property.  

b. Second, if such an interest is found, an inquiry must be made into what process is due this interest.

4. Definition of liberty.  The liberty protected by do has been broadly defined.  It includes the right to contract, engage in common occupations, marry, establish a home, bring up children, worship freely, acquire useful knowledge—in short, to enjoy the qualities of life recognized as essential to the pursuit of happiness.

a. Imposition of stigma.  If government action against a person imposes a stigma that would, for example, make it difficult for the person to be employed in the future, the action is a deprivation of liberty.  The individual is entitled to a hearing for the purpose of clearing his name of the stigma.  See Board of Regents v. Roth (the mere discharge of a nontenured assistant processor, without additional facts, does not impose a stigma).

b. Deprivation of constitutional rights.  Government action against a person that violates substantive constitutional rights is a deprivation of liberty.  For example, discharging an employee for engaging in protected speech would violate the First Amendment; the action would also trigger procedural due process protection.  See Perry v. Sindermann (the court has held that agencies need not provide a prior hearing in such cases because the person’s interests can be vindicated in an action for damages in federal court under § 1983).

c. Expulsion or suspension from school.  Expulsion or suspension from school is a deprivation of liberty and triggers procedural due process protections.  See Goss v. Lopez (1975) (a 10 day suspension from high school is a deprivation of liberty, but the only procedure required is a conference and an opportunity for the student to state her side).  There is, however, no right to a hearing in connection with a dismissal for academic deficiencies so long as the student is informed in time for her to try and correct the problem and the decision is carefully and deliberately made.  U. of Missouri v. Horowitz (1978).

d. Deportation of aliens triggers a right to a hearing, but there is no right to a hearing to exclude an alien attempting to enter the country.

e. Deprivation of physical liberty, through properly imposed imprisonment, generally extinguishes a prisoner’s liberty interests with some exceptions (criminal procedures generally provide the necessary due process).

5. Definition of property.  Property includes far more than land or chattels.  It includes entitlements, such as welfare benefits, legally protected employment relationships, and licenses.

a. Welfare.  A person receiving welfare benefits under statutory and administrative standards defining eligibility has an interest in continued receipt of the benefits.  If the state wants to terminate the benefits, it must provide notice and hearing before doing so.

a. Goldberg v. Kelly (1970)—the leading modern case holding that due process protects entitlements.  Kelly and other welfare recipient alleged that they were deprived of due process because they were afforded no hearing prior to the decision of welfare authorities to terminate their benefits.  The Supreme Court held that due process requires that welfare benefits be terminated only after a hearing at which the recipient is afforded at least minimal procedural safeguards.  Welfare benefits are a matter of statutory entitlement for those eligible to receive them and the desperate need of recipients for such benefits clearly outweighs the government’s interest in summary adjudication of ineligibility.  (court laid out element of due process hearing, discussed below).

b. Government employment.  A government job is property where the job holder is protected by law from discharge without cause.  For example, a tenured teaching job or civil service position is a form of property and the jobholder cannot be fired without appropriate procedure.  If the holder of a government job can be fired at the discretion of the employer, the job is not property and thus is not protected by due process.

a. Board of Regents v. Roth (1972).  Roth was hired as an assistant processor.  His contract was for one year and did not require cause to be shown for nonrenewal.  Roth contended that the Board denied him due process when they failed to rehire him as an assistant processor without giving him a reason or affording him an opportunity for a hearing.  The Supreme Court held that there is no property interest denied a nontenured teacher when he is dismissed.  The employment had lapsed at the end of the contract term.  Thus, Roth was not entitled to procedural due process protections. (The court also discussed liberty interest in stigma, described above.)

b. Perry v. Sindermann (1972).  Sidermann claimed that an informal implied tenure system at the college where he was a professor was a property interest protected by due process.  The Supreme Court held that an interest is a property interest for due process purposes if there are mutual understandings supporting a claim of entitlement.  The absence of an express agreement will not necessarily invalidate a property right claim.  Based on his extended employment and the implied expectations of tenure on both sides, it could be said that Sindermann had a property interest in his continued employment which should not be taken from him without a due process hearing.    

c. Licenses.  Professional licenses are a form of property protected by due process.  Thus, the government must provide notice and a hearing before invoking sanctions against a licensee such as suspension or revocation.

6. Timing of the hearing.
a. General rule.  The general rule is that a hearing must occur before the deprivation of liberty or property occurs.  Timing is important because if the state acts first and holds a hearing later, irreparable damage may occur.

b. Emergency exception.  There is an exception to the general rule for emergency actions—sometimes the government must act without providing any procedure at all to protect public health or safety, even if the post-deprivation procedure is not effective protection.

1. North Am. Cold Storage Co. v. Chicago (1908).  Chicago health officials summarily seized NA’s frozen poultry, declaring without a hearing that it was unfit for human consumption.  The Supreme Court held that due process does not require a prior hearing where administrative agency action is required to be immediate in nature.  Putrid food presents such a situation.  The owner of the product can sue after the fact and be made whole should it be determined that the food was wholesome.  (many commentators argue that impoundment would have been sufficient and a tort action after seizure would not adequately compensate the owner).  

c. Balancing test.  Under current law, the timing issue is analyzed using a balancing test.  This test has led the Court to decide in numerous cases that a state is entitled to act first and hold a hearing later (or to provide an abbreviate procedure first and a full hearing later).

1. Factors considered in determining whether a hearing must occur before the deprivation of a liberty or property interest (Matthews v. Eldridge):

a. Nature of the private interest affected;

b. Risk to that interest posed by a challenged procedure and the likelihood that a different procedure would better protect that interest; and

c. Burden on government from imposing the different procedure.

d. Balancing and timing of hearing for deprivation of welfare and disability benefits.  Welfare benefits are provided only to very poor people; if they are erroneously cut off, the damage done to the recipient may be irreparable.  Therefore, a trial-type hearing must be provided to the recipient before benefits are cut off.  However, the Supreme Court distinguished welfare from disability benefits and allowed federal disability benefits to be cut off before a hearing is provided:

1. Matthews v. Eldridge (1976).  Plaintiff’s social security disability benefits were terminated without an evidentiary hearing.  The Supreme Court held that an evidentiary hearing is not required prior to adverse administrative action if the administrative procedures provided adequate safeguards against error.  Here, the termination of benefits could only occur after a medical evaluation of the case and after the beneficiary was afforded an opportunity to review the evidence and submit written evidence on his behalf.  The balancing of factors shows that a judicial evidentiary hearing was not required.

e. Balancing and timing of hearing for employment discharge.  The government can suspend an employee from a tenured or civil service job without providing a full hearing in advance.  However, there must be an adequate predischarge procedure to establish that there is probably cause for discharge.

1. Cleveland Bankruptcy. of Edu. v. Loudermill ().  A civil service employee is entitled to notice and an explanation of the employer’s evidence against him and an opportunity to present his side of the story orally or in writing.  In addition, he is entitled to a full hearing after the discharge within a reasonable time.
f. Balancing and timing of hearing for deprivation licenses.  The general rule is that a hearing is required before suspension or revocation of a license.

7. What process is due.  In early due process cases, the Supreme Court prescribed fixed lists of elements that a due process hearing must contain.  In more recent cases, the Court has employed the balancing test of Mathews v. Eldridge to decide what elements the hearing must contain.  

a. Balancing test.  The same balancing analysis is used both for timing and for establishment of the precise ingredients of the notice and hearing process.  The factors considered in determining what process is due before  the deprivation of a liberty or property interest are:

1. Nature of the private interest affected;

2. Risk to that interest posed by a challenged procedure and the likelihood that a different procedure would better protect that interest; and

3. Burden on government from imposing the different procedure.

b. Elements of due process.  At a minimum, due process hearings generally require fair notice, confrontation of adverse witnesses, an impartial decision maker and a statement of reasons.

1. Notice.  The right to a hearing entails timely and adequate notice of what the government intends to do and the procedure by which the individual can present objections.

2. Confrontation of witnesses.  The person affected by agency action ordinarily must  be afforded an opportunity to confront any adverse witnesses and present her own arguments and evidence orally.  Written submissions are not considered a substitute for actual confrontation of adverse witnesses, particularly where credibility is at issue.  Nevertheless, the requirements of due process are flexible and increasingly the Court has dispensed with cross-examination when it seemed unnecessary or counterproductive.

3. Impartial decision maker.  An impartial decision maker is essential to due process.  This means a decision maker who is not biased, has no conflict of interest, and is not reviewing a decision that he has previously made.

4. Statement of reasons.  Due process requires that the decision maker state the reasons for the determination and indicate the evidence relied on.  The conclusion must be based solely on the legal rules and evidence presented at the hearing.

5. Right to counsel.  An affected person normally has a right to the assistance of counsel in adversary administrative proceedings, but not in nonadversary proceedings.  Even though a party may have a right to counsel, the Supreme Court has indicated that the state is usually not required to provide counsel.

F. Two generic laws requiring transparency for agency decisionmaking.

1. The Freedom of Information Act.  FOIA is contained in APA § 552 and provides for the rights of private parties to obtain information in the possession of the government.  Any person may request disclosure.

a. Provisions.  Each agency must publish organizational information and general rules and make available its opinions in cases.  It must make available any other identifiable records on request.

b. Uses.  FOIA is frequently used to obtain information that an agency has required third parties to file with it.  FOIA is also used extensively as a discovery device by those engaged in litigation against the government.  Also used by press and public interest groups. 

c. Judicial review.  Applicants denied disclosure are entitled to have their complaint heard de novo by a federal district court and the burden is on the agency to sustain its action.  The court may review documents in camera and compel disclosure of any non-exempt requested record that the agency refuses to produce.

d. Exceptions.  If identified records are within an agency’s possession, they must be disclosed unless they fall within one of the nine statutory exceptions which authorize but do not require the agency to withhold the documents.  A court may examine requested documents in camera to determine whether they fall into one of the following exceptions to the Act:

1. National security matters;

2. Matters relating to an agency’s internal practices;

3. Matters exempted by statute;

4. Commerical secrets;

5. Inter- or intra-agency memoranda;

6. Matters involving personal privacy (e.g., personnel files);

7. Investigatory files compiled for law enforcement purposes (includes records compiled for other purposes but now used for law enforcement);

8. Bank regulations; and

9. Natural resources (geological exploration) information.

2. Sunshine Act.  The Government in the Sunshine Act, APA § 552b, requires that generally agencies hold their meetings open to the public.

a Definitions.

1 Agency.  An agency for this purpose means one headed by a collegial body of two or more members and any subdivision thereof authorized to act on behalf of the agency (i.e. multimember agencies).

2 Meeting.  A meeting for this purpose means deliberations of agency members that determine property result in the conduct or disposition of official agency business.  This indicates that some degree of formality is required before a gathering is considered to be a meeting.

b. Closing a meeting.  A majority of the agency membership may vote to close a meeting.  The chief legal counsel must file a statement certifying why the meeting may be closed.  If the meeting is closed, a transcript or recording must be kept.  Any non-exempt portions must be released.  When a meeting is announced to be closed and a person wishes to attend, the act creates a cause of action to enjoin the closing.

b Exceptions.  The Sunshine Act sets forth many exceptions to the open meeting rule.  In general, where the agency can refuse to disclose documents under FOIA, it can close meetings to prevent disclosure of similar information.  In addition, meetings can be closed when the meeting is likely to:

a. Involve accusing any person of a crime or formally censuring any person;

b. Significantly frustrate implementation of proposed agency action; or

c. Concern the agency’s issuance of a subpoena or its participation in civil litigation or the initiation, conduct, or disposition of any formal agency adjudication.  

G. Distinguishing agency decisionmaking from judicial decisionmaking.

1. The combination of functions performed by a single agency charged with adjudicatory power

2. The APA’s separation of functions requirements

3. The institutional nature of agency decisionmaking
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