I. Administrative Law      (March 6 – April 5)

A. (“G” from the syllabus)   Distinguishing Agency Decisionmaking from Judicial Decisionmaking

1. The combination of functions performed by a single agency charged with adjudicatory power (viz., legislative, prosecutorial, and adjudicatory)

a) Federal Trade Commission (FTC) as example agency

(1) created to make unlawful unfair methods of competition

(2) enforcement is by commission with the power to prohibit unlawful behavior.

(3) Objective and power

(a) Federal Trade Commission Act and Clayton Act

(b) FTC has no authority to punish; function is to prevent illegal practices through cease and desist order.  Court ordered civil penalties of up to $10,000 can be obtained.  

(c) Commission composed of five members.  

(4) Activities

(a) Prevent trade restraints like boycotts, price-fixing agreements.  

(b) Prevent false or deceptive ads, pricing discrimination, monopolistic maneuvers, stop fraud schemes, prevent consumers from credit fraud.

(5) Enforcement

(a) Actions to foster voluntary compliance

(i) policy statements, guides

(b) Formal administrative litigation

(i) similar to that in federal courts

(6) Legal Case work

(a) No formality required for submitting a complaint.

(b) Commission investigates complaint and applies various criteria to decide to investigate or not.

(c) If investigate, FTC has authority to issue compulsory orders to produce documents.

(d) After investigate, staff recommend action which includes closing case, settlement, or formal complaint. 

(e) Ad law judge conducts trial.  Can be appealed to Commission by either party.  Order to cease and desist (which is most common) becomes final if not appealed to court of appeals.

(f) May seek fines where false advertisement.  

(7) Compliance activities

(a) Systematic and continuous review of cease and desist orders. 

(8) Trade Regulation Rules

(a) FTC authorized to issue trade regulation rules specifically defining acts or practices that are unfair or deceptive.  

(9) Cooperative Procedures

(a) Formal advisory opinions issued to businesses; industry guides.

(10) Consumer Protection

(a) Ensures truthfulness of ads, etc; initiates investigations; issues and enforces many trade rules;  enforces laws

(b) Advocates consumer interests in Congress, courts, etc.

(11) Maintaining Competition

(a) Prevent mergers of companies if lessen competition.

(12) Economic factfinding

(a) Makes studies of conditions and problems affecting competition in the economy.   

2. The APA’s separation of functions requirements

a) Potential unfairness results from fact that the same organization that initiates a complaint against a party judges the resulting case.

(1) Problem because unfairness arising from vesting conflicting powers in commissioners; and unfairness resulting from conflicting duties within the staff.

b) FTC

(1) Office of Admin Law Judges is separate entity not under direct control of the executive director, however the attorneys that prosecute in the FTC are still responsible to the commission.  Solutions were proposed similar to NLRB which has total separation of prosecutor from rest of agency – nothing implemented.

c) Wong Yang Sung v. McGrath p.752 1950 S.Ct. [P challenged the immigration proceeding that resulted in his ordered deportation, claiming the judicial and prosecutorial functions of the agency were merged in violation of the APA.  Inspector prepared a summary of the evidence and proposed findings of fact, conclusions of law, and an order of deportation after hearing.  Inspectors duties also included investigation and preparation of cases like P’s.  Comm. approved the order.]  

(1) S.Ct. (Jackson) said the APA precludes the Immigration Service from allowing the exercise of its judicial and prosecutorial functions by the same person.  Procedural due process and the APA require an impartial hearing.  Inevitable bias results when presiding inspector will be prosecuting official in cases where other officials are performing the judicial functions.  Thus, judicial and prosecutorial functions have effectively merged, violating the Act.  Reversed.

(2) Note:  Separation of functions doctrine applies only where a hearing is compelled by statute or the Constitution (here).  

d) Separation of Functions in APA § 554

(1) Normally applies to adjudications when a hearing examiner (not a Commissioner)  presides at a hearing that the underlying substantive statute requires to be held “on the record.”  § 554 requires that:

(a) the hearing examiner may not “consult a person or party on a fact in issue, unless on notice and opportunity for all parties to participate”;

(b) the hearing examiner cannot be subject to the direction of an agency employee involved in investigative or prosecuting functions;

(c) No agency employee who investigates or prosecutes a case may, in that case “or a factually related case, participate or advise in the decision, recommended decision or agency review pursuant to § 557 … except as witness or counsel.” 

e) Note:  “hearing … on the record” can be inferred in statute without those magic words being used.  Riss & Co. v. United States.  Courts have been reluctant to extend APA type hearing to the entire spectrum of administrative adjudication.  

f) Hercules, Inc. v. EPA p.760 1971  [P claimed EPA regulation was invalid because chief EPA judicial officer aided the administrator in making his final decision on the regulation.  Judicial officer also consulted with various EPA administrative staff members who were involved in the hearings advocating the EPA’s position.] 

(1) Ct. says no legal requirement of complete separation of administrative and judicial functions in agency rulemaking proceedings.  Contacts were made in good faith, and the legislative history enabling act sanctions such contacts.  In addition, nature of rulemaking process requires consultation with those ultimately responsible for promulgation of the reg.  Doesn’t matter if § 556 or § 553.  This is not adjudication.  Number of people affected by regulation (here, only 1) is not best way to tell if adjudication or not.  Regulation not invalidated.  

(2) APA:  all rulemaking procedures are exempt from the separations of functions provision applicable to other functions.

(3) Home Box Office v. FCC:  ex parte contracts between agency decision makers and private parties was held to be improper, if wide ranging.  

(4) Clauss:  What about § 557(d)(1)(A)?  People outside agency can’t communicate ex parte.

(5) Steelworkers v. Marshall p.763  No problem with getting summations of record from inside agency.  Sec. relied on reports prepared by two outside consultants.  Ct. said this was lawful.  Because informal rulemaking, APA did not apply.  McKinnon dissent based on fundamental fairness of outside consultants.  Decision maker is unbiased, so should be outside consultants.  

g) Independence of the Hearing Examiner

(1) APA provided that hearing officers were to have no assigned tasks inconsistent with their duties and responsibilities as hearing examiners, and were in no circumstances to be subject to supervision or direction by anyone engaged in the performance of investigative or prosecuting functions for an agency.  

(2) Could not be removed by agency, but only by the Civil Service Commission.  

(3) Nash v. Bowen p.766 1989 2nd Cir. [P was an ALJ that contended policies implemented by the Office of Hearings and Appeals (D) interfered with the decisional independence of ALJs.  Policies implemented to relive tremendous backlog in Social Security Administration.  Reforms included monthly production goals, and Quality Assurance System.]  

(a) Since agency policies were designed to insure a reasonable degree or uniformity among ALJ’s decision, they did not infringe on the decisional independence of ALJs.  Peer review to ensure decisions conformed to Secretary’s interpretation of relevant law and policy were permissible so long as such efforts did not directly interfere with “live” decisions.  These policies do not infringe on decisional independence of ALJ. 

(b) Expecting ALJs to decided a minimum number of dispositions in a month is a reasonable effort to increase the production levels of ALJs and not an infringement of decisional independence given significant backlog of cases.  Fairness to claimants requires no less than this reform.

(c) Reversal rate policy is cause for concern and could constitute clear infringement of decisional independence.  However, A maintains there was no goal to reduce reversal rates.  Goal was to improve decisional quality and consistency, which is assumed to have as one effect a reduction of the reversal rate.  

(d) Policies did not infringe upon the decisional independence of the ALJs.  It was entirely within Secretary’s discretion to adopt reasonable admin measures in order to improve the decision-making process.  

h) Combination of Functions and Bias at the Agency Head Level

(1) Agency heads typically combine several functions.  Potential for bias exists, but it is hard to divide functions structurally among commissioners.

(2) Withrow v. Larkin p.769 1975 S.Ct.  [Wisconsin Medical Examining Board (D) held investigative hearing to determine if P committed certain acts within his medical practice.  A then notified that it would hold a contested hearing to determine if license should be suspended.  P wanted to enjoin hearing.] 

(a)  S.Ct. (White) said the performance of both investigatory and adjudicative functions by the same A officials is not a per se denial of due process.  Ct. presumes honesty and integrity in adjudicators.  Presumption can be overcome by showing of bias on the part of those performing the dual functions of investigation and adjudication.  Bias not implied merely by the performance of these functions by the same entity.  

(3) FTC v. Cement Institute p.773 1948 S.Ct.  The fact that the FTC previously issued series of reports condemning the multiple point system of pricing did not necessarily mean that the minds of its members were irrevocably closed on the subject of D’s point practices.  No disqualification.

(4) American Cyanamid v. FTC p.775 6th Cir. 1966 Senator conducted investigation into companies and then participated in hearing when he later became commissioner of FTC.  Ct. said this appearance of unfairness amounted to a denial of due process.  Wherever there may be reasonable suspicion of unfairness, it is best to disqualify.

(5) Cinderella Career v. FTC p.775 1970 D.C.Cir.  Ct. remands a case where same senator participated in later hearing as commissioner. Test for disqualification is whether a disinterested observer may conclude that the A has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it.  This test met here by Commissioner’s participation in hearing given his past involvement in Senate.

(6) Association of National Advertisers v. FTC p.777 1980 D.C.Cir.  [Chairman of FTC (D) gave speech saying advertising sugared food on children’s programs was harmful to children.  Then FTC issued Notice of Proposed Rulemaking to prohibit such advertising.  P wanted D disqualified.]  

(a) Commissioner should be disqualified from participating in a rulemaking proceeding only when there has been a clear and convincing showing he has an unalterably closed mind on dispositive matters.  In contrast to adjudication where prejudgement will disqualify a commissioner, rulemaking is a legislative function and as such the administrators deserve the same leeway as congressmen.  Commissioners must use their expertise and judgement to guide development of policy.  It is necessary that they be allowed to prejudge in order to facilitate the exchange of ideas.  D not disqualified.  

(b) Concur:  Strict standards of disqualification for judicial officers cannot be used for administrators exercising rulemaking powers.

(c) Dissent:  Comments are biased under strict test set forth by the Ct.  Should be disqualified.

i) Other forms of bias

(1) Gibson v. Berryhill p.783 1973 S.Ct. [Law did not permit optometry in corporations.  P was being judged by board composed of private practice optometrists.  Claimed they were biased because if P’s licenses were revoked, members could receive personal benefit.]  

(a) S.Ct. said those with substantial pecuniary interest in legal proceedings should not adjudicate these disputes.  Disqualification applies with equal force to administrative adjudicators.  Aim of Board (D) was to revoke the licenses of all optometrists in the state who were employed by business corporations such as Lee Optical.  Since all members of Board are in private practice, Board’s efforts could result in pecuniary rewards for its members.  This type of bias is not allowed.  Enjoined Board from conducting the hearing and revoking license.

3. The institutional nature of agency decisionmaking

a) Morgan v. United States (Morgan I) p. 786 (1936) S.Ct.  [Sec. of Ag conducted evidentiary hearing to set rates for buying and selling of livestock.  Hearing was required by stat. before order could be issued.  Sec. issues order based on consultation with employees in Ag department, not considering briefs or arguments of plaintiffs.  P challenged for failure to consider the hearing evidence.]  

(1) Agency order is valid only where the same official making the decisions resulting in the order is the one hearing and considering the arguments and evidence presented at the hearing.  Purpose of hearing is to ensure that decisions are based solely on evidence and argument presented therein.  Failure to consider the evidence and argument constitutes the failure to conduct a hearing.  One person cannot hear evidence and then another make decisions.  Therefore, the failure to conduct a valid hearing renders the validity of the order questionable.  Reversed and remanded.  

(2) Morgan II said it is not the job of the court to probe the mind of the decision maker.  Presumption of regularity that applies to judges, applies to A decision makers.  

b) National Nutritional Foods Assoc. v. FDA p.797 1974 2nd Cir.  [FDA published tentative final orders revising the regulations on food labeling.  The orders were based on a 12-year series of rulemaking proceedings which produced over 32,000 pages of testimony, thousands of exhibits and thousands of pages of objections to the rules.  New commissioner took over and signed the rules 13 days after taking over.  P wanted to depose new Comm. claiming it was impossible to review the objections prior to promulgating the rules.]  

(1) Ct. said there must be s strong showing of improper behavior or bad faith before a court can require administrative officials who participated in a decision to testify in explanation of their actions.  Since no evidence to the contrary, reasonable to assume that new Comm. could have read summaries of objections prepared by his staff.  Since no showing of bad faith or improper conduct, no basis for further inquiry and not compelled to testify.  Motion to allow testimony is denied.

II. JUDICIAL REVIEW OF AGENCY ACTION

A. Standards of judicial review § 706 APA

1. An introduction

a) No review

(1) § 701 APA acknowledges review can be precluded by stats. but not of private rights – public rights only.

b) Highly deferential

(1) Irrational actions by A

(2) Policy decisions

(3) Application of law to fact.  This is what A does on daily basis.  Waste of Ct’s time to do what A does.

c) De Novo

(1) questions of law

d) Factfinding – substantial evidence

(1) A’s factfinding conclusive on Ct unless not supported by substantial evidence considered on the record.  

(2) Greater deference than trial court factfinding, but not as great as review of jury decision.

2. Review of agency fact findings

a) NLRB v. Universal Camera Corp. (I) p.204 1950 2nd Cir.  [NLRB reversed findings made by its examiner.  D defended against the NLRB’s petition to enforce its order of reinstatement by saying the Ct. App. should closely scrutinize the NLRB’s findings as unsupported by substantial evidence.]  

(1) Ct. said a ct. app. is barred on review from considering the report of an examiner which has been rejected by a majority of the NLRB.  NLRA provides that finding shall be conclusive if supported by substantial evidence on the record taken as a whole.  In addition, findings of examiners are less immune from challenge by the NLRB than are the findings of special masters from judicial review.  Thus, accept Boad and disregard findings of the examiner rejected by the Board.  

(2) Since it is not clear that the Board'’ findings, when considered not in isolation but upon the record taken as a whole, is supported by substantial evidence, the order of reinstatement shall be enforced.  

(3) Dissent:  NLRB has ignored evidence given by one side, thus its conclusion is arbitrary and contrary to law.  

b) Universal Cameral v. NLRB p.209 1951 S.Ct. [same facts as above]  

(1) A reviewing court may set aside factual findings of the NLRB when such findings are found not to be supported by substantial evidence when the record of the lower proceedings is read as a whole.  Report of examiner is clearly part of record as the complaint or any testimony.  Because says on record “as a whole,” the ct. has a duty to weigh the record evidence, both supportive and contradictory of the NLRB’s findings to determine if based on substantial evidence.  Ct. App. erred in holding it was bound by NLRB findings.  Remanded.

c) NLRB v. Universal Camera Corp II p.215 1951 2nd Cir. [same facts on remand from S.Ct.]  

(1) A Ct. App. is not to completely disregard an examiner’s report which has been rejected by the NLRB in its findings of fact, but must inquire into whether the report was overruled based on a very substantial preponderance of the evidence in the record.  NLRA requires some weight be given to the examiner’s findings by the NLRB.  Court should not disregard unless the substituted findings have a very great preponderance of evidence supporting them in the record.  No such preponderance was present in this case.  Complaint dismissed.  

(a) Concur:  Even when the findings are within the Board’s special area of expertise, a court cannot try the cases de novo.  

d) Burden of Proof

(1) § 556(d) provides, “Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof.”  It is not clear whether burden of proof means burden of persuasion or the burden of production.  

e) Alternative standards of review than substantial evidence test

(1) p.225  APA   In informal proceedings, the APA calls for “arbitrary or capricious” review of agency decisions, including decisions involving facts.  

(2) Citizens to Preserve Overton Park v. Volpe 1971 p.226  De novo review is authorized by the APA only when “the action is adjudicatory in nature and the agency factfinding procedures are inadequate” or when issues that were not before the agency are raised in a proceeding to enforce nonadjudicatory agency action and indicated that these situations would occur only rarely.  

3. Review of agency determinations of law

a) United States v. 53 Eclectus Parrots p.234 1982 9th Cir. [D bought parrots that originated in Indonesia from Singapore dealer and then imported them.  Indonesian law prohibited exporting the parrots which neither customs nor D knew about.  U.S. stat. said if any county prohibited the exportation of any wild bird, then bird is subject to seizure and forfeiture by customs.]  

(1) Ct. said the definition of “wild bird” extends to any foreign bird whose species is normally found in a wild state if the country of origin protects the species.  Customs construed the statute this way.  D argued that they were not wild since breed in captivity.  Ct. says Customs’ construction of the statute is better because any inquiry not directed at the species would create significant enforcement problems.  D made no showing that the species is no longer found in a wild state.  Customs gets summ. judg.  

b) NLRB v. Hearst Publications p.240 1944 S.Ct.  [Dispute over whether newsboys were employees under the NLRA or independent contractors.  NLRB said they were employees.  Ct. App. made independent evaluation of the record and said independent contractors.]  

(1) A reviewing court must accept an agency’s application of a broad statutory term if such application is supported in the record and has a reasonable basis in the law.  Congress gave duty to NLRB and NLRB has experience in dealing with labor matters.  Measure of control over activities by newsboys is sufficient evidence for NLRB to conclude employees.  Reverse Ct. App.

(a) Dissent:  NLRA intended the term “employee” to have common law term since it was not defined.  Under common law, they are not employees.  

c) Skidmore v. Swift p.243 1944 S.Ct.  [Dispute over whether employees should be paid for time spent waiting on company premises for fire alarms.  Lower ct. denied claim based on admin. bulletin which expressed the opinion that time spent waiting did not constitute work time.]  

(1) Ct. said in determining controversies such as the present one, which no agency has been given the authority to resolve, the court may take account of opinions and recommendations of administrators.  Congress appointed a special Administrator whose duty it is to inform himself of matters pertaining to industries subject to the FLSA.  Administrator possesses considerable knowledge and expertise.  Thus, his bulleting are not binding on the court but are entitled to an amount of respect commensurate with their thoughtfulness, thoroughness, and internal consistency.  Lower ct. gave proper weight but came to wrong conclusion.  Remanded for further consideration.

d) Chevron v. Natural Resources Defense Council p.250 1984 S.Ct.  [Congress required states to develop air pollution plans requiring permits for stationary sources of pollution.  Since Cong. did not define stationary sources, EPA interpreted term as allowing states to consider an entire plant a stationary source.  P said D violated stat.  EPA rejected complaint and d.ct. affirmed, but ct. app. held EPA could not use this definition.]  

(1) If no clear congressional intent, courts must accept the reasonable interpretation of admin statutes given by the agency.  A has expertise in area and Cts. cannot encroach on rulemaking power of agency.  Unless regulations are arbitrary, capricious, or manifestly contrary to the stat., they must be upheld.  Here, regulations were proper and interpretation must be upheld.  

(a) Is statute clear (Congress directly addressed question)?  If so, so is at the end.  If not, see (b)

(b) If the statute is ambiguous, the agency interpretation must be permissible or reasonable. 

e) INS v. Cardoza Fonseca p.264 1987 S.Ct. [P wanted political asylum under Refugee Act.  AG can give asylum when P has well founded fear of persecution in native country.  INS denied asylum because not more likely than not that such persecution would occur.  P said stricter standard did not apply under Refugee Act, but only Immigration and Nationality Act.]  

(1) Stevens, J. said no alien showing a well founded fear of persecution may be granted asylum without showing such persecution is more likely than not to occur.  Two statutes, two tests.  Immigration Act is more narrow than discretionary grant of asylum.  Thus, tests are different in scope.  Reversed.

(a) Concur (Scalia)  The agency’s interpretation of its governing statute should be given deference whenever possible.  (This follows Chevron’s principle that courts are bound to follow the interpretation given a statute by the A charged with its enforcement.)

f) Chemical Manufacturers p.265 notes  S.Ct. upheld EPA permitting variances for companies even when stat. says no modification.  Dissent said stat. and history show that provision prohibits modification of standards.

g) Community Nutrition Institute p.266 notes Stat. that says “shall” promulgate regulations “to such extent as he finds necessary” means Sec. does not have to make regulations.  

h) Babbitt v. Sweet Home p.270 1995 S.Ct.  [Sec. of Interior made regulation interpreted “take any such species” within Endangered Species Act to mean “harm” to “habitat modification.”  P was forced to stop logging.]  

(1) The word “harm” in the definition of the word “take” in the ESA includes significant habitat modification or degradation where it actually kills or injures wildlife.  Dictionary definition of word “harm” is “to cause hurt or damage to injure.”  In the context of the ESA, that definition naturally encompasses habitat modification that results in actual injury or death to members of an endangered or threatened species.  Sec.’s definition of ESA is permissible.  

(2) Concur (O’Connor) Reg. should be limited to actual harm by ordinary principles of proximate causation.

(3) Dissent:  (Scalia)  This definition of harm does not make sense because too remote to injury.  It should take the strongest evidence to make us believe that Congress has defined a term in a manner repugnant to its ordinary and traditional sense.  

i) MCI v. ATT p.280 1994 S.Ct.  [FCC interpretation required only ATT not MCI file tariffs for services and rates.  Reg. said only historically dominant long distance carrier had to file tariffs.  

(1) Scalia says alterations to the 1934 Communications Act that would result in a fundamental revision of the statute should not be considered “modifications” under the language of the Act.  FCC made fundamental revision of the stat. because changed from a scheme of rate regulation in long distance common-carrier communications to a scheme of rate regulation only where effective competition does not exist.  

(2) Dissent:  Stevens – Further elaboration is needed to show why the detariffing policy should fail and why this is not “modifications.”  FCC came to present policy through series of rulings.

j) Public Citizen v. Young p.283 1987 D.C.Cir.  [FDA does not want to regulate carcinogenic dye in food because almost no risk at all.  Stat. says if dye is carcinogen in humans, shall not be used.]  

(1) Ct. says Congress meant zero risk by using “shall” in stat.  Cong. gave no de minimis exception.  In other parts of stat. Cong did allow de minimis exception.  Therefore, Cong. carefully excluded it here.  

k) American Mining Congress v. EPA p.289 1987 D.C.Cir.  [P argues that EPA exceeded regulatory authority when it brought materials not discarded or otherwise disposed of within the compass of “waste.”]  

(1) Ct. says Congress clearly and unambiguously expressed its intent that “solid waste” and therefore the EPA’s regulatory authority be limited to materials that are “discarded” by virtue of being disposed of, abandoned, or thrown away.  EPA acted against Congress intent in regulating in-process secondary materials.  

(2) Dissent:  Recycled waste poses as much threat as abandoned waste.  Thus, Congress meant to regulate that also.  

l) American Textile v. Donovan (Cotton Dust case) p.295 1981 S.Ct.  [OSHA regulated worker exposure to cotton dust to most stringent standard economically feasible and did not weigh costs and benefits of standard in reducing health risks.]

(1) S.Ct. says language of OSHA says standards must be feasible.  Plain meaning of word is “capable of being done.”  In addition, Congress expressed a policy of putting worker safety above all considerations.  This shows Congress intended a 

feasibility analysis and NOT a cost benefit analysis.  Standard if economically feasible because industry can absorb with undue burden.  

(a) Dissent:  There was no substantial evidence, as required by the Act support OSHA’s feasibility conclusion.  (Rehnquist) says the act is unconstitutional delegation of legislative power.  

4. Review of agency policy making

a) Kent v. Dulles p.318 1958 S.Ct.  [Sec. of State denied passport applications because P refused to sign statement saying not communists.  Stat. gave Sec. authority to deny passports under rules designated by Pres.]

(1) All powers delegated from Congress to an administrative agency which curtail or dilute activities necessary to the well being of an American citizen will be narrowly construed.  Right to travel is under 5th amend.  Congress gave Sec. its power to regulate, but Sec. has only exercised power in two cases:  allegiance of applicant is not verified and applicant was involved in illegal conduct.  P falls into neither category so reversed on grounds that given narrow construction – power given to Sec. was exceeded.  

(a) Dissent:  Maj. narrowed categories.  Passports were denied based on national security.  Since this is time of war, powers should be more broadly interpreted.  

b) Ohio v. Department of Interior p.325 1989 D.C.Cir. [Regulation says damages for natural resources shall be the lesser of restoration or replacement costs; or diminution of use values.]  Cong. made clear that they wanted restoration.  Linguistic evidence of Cong. intent to establish distinct preference for restoration.  Therefore, contrary to Congress intent. 

c) Interpretive rules do not receive Chevron deference.  Must have delegated lawmaking power to receive deference.  

(1) Chevron deference applies whether or not the A interpretation is long standing and consistent.  p.340

5. When should a deferential standard of review be accompanied by a “hard look”?

a) Scenic Hudson Preservation v. FPC I p.347 1965 2nd Cir.  [P said FPC violated statutory duty under Federal Power Act to evaluate and consider projects less expensive and less impacting on environment when testimony that gas turbines cheaper was disregarded.]

(1) The FPC’s discretion in granting licenses is limited by the statutory authority given it under the Federal Power Act.  Under Act, FPC must consider alternative projects, and they did not do so here.  Thus, they failed in their statutory duty.  Failure to consider the alternative or create a record sufficient for review concerning its reasons for denying the alternative project render the order and license invalid.  

b) Scenic Hudson Preservation v. FPC II p.348 1971 2nd cir.  [FPC held above hearings and awarded license for somewhat different facility.  P sued because failed to obey last case.]  

(1) FPC findings of fact, whether concerning environmental matters or not, are conclusive and binding on a reviewing court so long as they are supported by substantial evidence.  Cts. can require A to conduct hearing, but cannot substitute their judgement for the A’s.  FPC’s findings were based on substantial evidence in the record.  

*****

III. Administrative Law      (March 6 – April 5)

A. (“G” from the syllabus)   Distinguishing Agency Decisionmaking from Judicial Decisionmaking

1. The combination of functions performed by a single agency charged with adjudicatory power (viz., legislative, prosecutorial, and adjudicatory)

a) Federal Trade Commission (FTC) as example agency

(1) created to make unlawful unfair methods of competition

(2) enforcement is by commission with the power to prohibit unlawful behavior.

(3) Objective and power

(a) Federal Trade Commission Act and Clayton Act

(b) FTC has no authority to punish; function is to prevent illegal practices through cease and desist order.  Court ordered civil penalties of up to $10,000 can be obtained.  

(c) Commission composed of five members.  

(4) Activities

(a) Prevent trade restraints like boycotts, price-fixing agreements.  

(b) Prevent false or deceptive ads, pricing discrimination, monopolistic maneuvers, stop fraud schemes, prevent consumers from credit fraud.

(5) Enforcement

(a) Actions to foster voluntary compliance

(i) policy statements, guides

(b) Formal administrative litigation

(i) similar to that in federal courts

(6) Legal Case work

(a) No formality required for submitting a complaint.

(b) Commission investigates complaint and applies various criteria to decide to investigate or not.

(c) If investigate, FTC has authority to issue compulsory orders to produce documents.

(d) After investigate, staff recommend action which includes closing case, settlement, or formal complaint. 

(e) Ad law judge conducts trial.  Can be appealed to Commission by either party.  Order to cease and desist (which is most common) becomes final if not appealed to court of appeals.

(f) May seek fines where false advertisement.  

(7) Compliance activities

(a) Systematic and continuous review of cease and desist orders. 

(8) Trade Regulation Rules

(a) FTC authorized to issue trade regulation rules specifically defining acts or practices that are unfair or deceptive.  

(9) Cooperative Procedures

(a) Formal advisory opinions issued to businesses; industry guides.

(10) Consumer Protection

(a) Ensures truthfulness of ads, etc; initiates investigations; issues and enforces many trade rules;  enforces laws

(b) Advocates consumer interests in Congress, courts, etc.

(11) Maintaining Competition

(a) Prevent mergers of companies if lessen competition.

(12) Economic factfinding

(a) Makes studies of conditions and problems affecting competition in the economy.   

2. The APA’s separation of functions requirements

a) Potential unfairness results from fact that the same organization that initiates a complaint against a party judges the resulting case.

(1) Problem because unfairness arising from vesting conflicting powers in commissioners; and unfairness resulting from conflicting duties within the staff.

b) FTC

(1) Office of Admin Law Judges is separate entity not under direct control of the executive director, however the attorneys that prosecute in the FTC are still responsible to the commission.  Solutions were proposed similar to NLRB which has total separation of prosecutor from rest of agency – nothing implemented.

c) Wong Yang Sung v. McGrath p.752 1950 S.Ct. [P challenged the immigration proceeding that resulted in his ordered deportation, claiming the judicial and prosecutorial functions of the agency were merged in violation of the APA.  Inspector prepared a summary of the evidence and proposed findings of fact, conclusions of law, and an order of deportation after hearing.  Inspectors duties also included investigation and preparation of cases like P’s.  Comm. approved the order.]  

(1) S.Ct. (Jackson) said the APA precludes the Immigration Service from allowing the exercise of its judicial and prosecutorial functions by the same person.  Procedural due process and the APA require an impartial hearing.  Inevitable bias results when presiding inspector will be prosecuting official in cases where other officials are performing the judicial functions.  Thus, judicial and prosecutorial functions have effectively merged, violating the Act.  Reversed.

(2) Note:  Separation of functions doctrine applies only where a hearing is compelled by statute or the Constitution (here).  

d) Separation of Functions in APA § 554

(1) Normally applies to adjudications when a hearing examiner (not a Commissioner)  presides at a hearing that the underlying substantive statute requires to be held “on the record.”  § 554 requires that:

(a) the hearing examiner may not “consult a person or party on a fact in issue, unless on notice and opportunity for all parties to participate”;

(b) the hearing examiner cannot be subject to the direction of an agency employee involved in investigative or prosecuting functions;

(c) No agency employee who investigates or prosecutes a case may, in that case “or a factually related case, participate or advise in the decision, recommended decision or agency review pursuant to § 557 … except as witness or counsel.” 

e) Note:  “hearing … on the record” can be inferred in statute without those magic words being used.  Riss & Co. v. United States.  Courts have been reluctant to extend APA type hearing to the entire spectrum of administrative adjudication.  

f) Hercules, Inc. v. EPA p.760 1971  [P claimed EPA regulation was invalid because chief EPA judicial officer aided the administrator in making his final decision on the regulation.  Judicial officer also consulted with various EPA administrative staff members who were involved in the hearings advocating the EPA’s position.] 

(1) Ct. says no legal requirement of complete separation of administrative and judicial functions in agency rulemaking proceedings.  Contacts were made in good faith, and the legislative history enabling act sanctions such contacts.  In addition, nature of rulemaking process requires consultation with those ultimately responsible for promulgation of the reg.  Doesn’t matter if § 556 or § 553.  This is not adjudication.  Number of people affected by regulation (here, only 1) is not best way to tell if adjudication or not.  Regulation not invalidated.  

(2) APA:  all rulemaking procedures are exempt from the separations of functions provision applicable to other functions.

(3) Home Box Office v. FCC:  ex parte contracts between agency decision makers and private parties was held to be improper, if wide ranging.  

(4) Clauss:  What about § 557(d)(1)(A)?  People outside agency can’t communicate ex parte.

(5) Steelworkers v. Marshall p.763  No problem with getting summations of record from inside agency.  Sec. relied on reports prepared by two outside consultants.  Ct. said this was lawful.  Because informal rulemaking, APA did not apply.  McKinnon dissent based on fundamental fairness of outside consultants.  Decision maker is unbiased, so should be outside consultants.  

g) Independence of the Hearing Examiner

(1) APA provided that hearing officers were to have no assigned tasks inconsistent with their duties and responsibilities as hearing examiners, and were in no circumstances to be subject to supervision or direction by anyone engaged in the performance of investigative or prosecuting functions for an agency.  

(2) Could not be removed by agency, but only by the Civil Service Commission.  

(3) Nash v. Bowen p.766 1989 2nd Cir. [P was an ALJ that contended policies implemented by the Office of Hearings and Appeals (D) interfered with the decisional independence of ALJs.  Policies implemented to relive tremendous backlog in Social Security Administration.  Reforms included monthly production goals, and Quality Assurance System.]  

(a) Since agency policies were designed to insure a reasonable degree or uniformity among ALJ’s decision, they did not infringe on the decisional independence of ALJs.  Peer review to ensure decisions conformed to Secretary’s interpretation of relevant law and policy were permissible so long as such efforts did not directly interfere with “live” decisions.  These policies do not infringe on decisional independence of ALJ. 

(b) Expecting ALJs to decided a minimum number of dispositions in a month is a reasonable effort to increase the production levels of ALJs and not an infringement of decisional independence given significant backlog of cases.  Fairness to claimants requires no less than this reform.

(c) Reversal rate policy is cause for concern and could constitute clear infringement of decisional independence.  However, A maintains there was no goal to reduce reversal rates.  Goal was to improve decisional quality and consistency, which is assumed to have as one effect a reduction of the reversal rate.  

(d) Policies did not infringe upon the decisional independence of the ALJs.  It was entirely within Secretary’s discretion to adopt reasonable admin measures in order to improve the decision-making process.  

h) Combination of Functions and Bias at the Agency Head Level

(1) Agency heads typically combine several functions.  Potential for bias exists, but it is hard to divide functions structurally among commissioners.

(2) Withrow v. Larkin p.769 1975 S.Ct.  [Wisconsin Medical Examining Board (D) held investigative hearing to determine if P committed certain acts within his medical practice.  A then notified that it would hold a contested hearing to determine if license should be suspended.  P wanted to enjoin hearing.] 

(a)  S.Ct. (White) said the performance of both investigatory and adjudicative functions by the same A officials is not a per se denial of due process.  Ct. presumes honesty and integrity in adjudicators.  Presumption can be overcome by showing of bias on the part of those performing the dual functions of investigation and adjudication.  Bias not implied merely by the performance of these functions by the same entity.  

(3) FTC v. Cement Institute p.773 1948 S.Ct.  The fact that the FTC previously issued series of reports condemning the multiple point system of pricing did not necessarily mean that the minds of its members were irrevocably closed on the subject of D’s point practices.  No disqualification.

(4) American Cyanamid v. FTC p.775 6th Cir. 1966 Senator conducted investigation into companies and then participated in hearing when he later became commissioner of FTC.  Ct. said this appearance of unfairness amounted to a denial of due process.  Wherever there may be reasonable suspicion of unfairness, it is best to disqualify.

(5) Cinderella Career v. FTC p.775 1970 D.C.Cir.  Ct. remands a case where same senator participated in later hearing as commissioner. Test for disqualification is whether a disinterested observer may conclude that the A has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it.  This test met here by Commissioner’s participation in hearing given his past involvement in Senate.

(6) Association of National Advertisers v. FTC p.777 1980 D.C.Cir.  [Chairman of FTC (D) gave speech saying advertising sugared food on children’s programs was harmful to children.  Then FTC issued Notice of Proposed Rulemaking to prohibit such advertising.  P wanted D disqualified.]  

(a) Commissioner should be disqualified from participating in a rulemaking proceeding only when there has been a clear and convincing showing he has an unalterably closed mind on dispositive matters.  In contrast to adjudication where prejudgement will disqualify a commissioner, rulemaking is a legislative function and as such the administrators deserve the same leeway as congressmen.  Commissioners must use their expertise and judgement to guide development of policy.  It is necessary that they be allowed to prejudge in order to facilitate the exchange of ideas.  D not disqualified.  

(b) Concur:  Strict standards of disqualification for judicial officers cannot be used for administrators exercising rulemaking powers.

(c) Dissent:  Comments are biased under strict test set forth by the Ct.  Should be disqualified.

i) Other forms of bias

(1) Gibson v. Berryhill p.783 1973 S.Ct. [Law did not permit optometry in corporations.  P was being judged by board composed of private practice optometrists.  Claimed they were biased because if P’s licenses were revoked, members could receive personal benefit.]  

(a) S.Ct. said those with substantial pecuniary interest in legal proceedings should not adjudicate these disputes.  Disqualification applies with equal force to administrative adjudicators.  Aim of Board (D) was to revoke the licenses of all optometrists in the state who were employed by business corporations such as Lee Optical.  Since all members of Board are in private practice, Board’s efforts could result in pecuniary rewards for its members.  This type of bias is not allowed.  Enjoined Board from conducting the hearing and revoking license.

3. The institutional nature of agency decisionmaking

a) Morgan v. United States (Morgan I) p. 786 (1936) S.Ct.  [Sec. of Ag conducted evidentiary hearing to set rates for buying and selling of livestock.  Hearing was required by stat. before order could be issued.  Sec. issues order based on consultation with employees in Ag department, not considering briefs or arguments of plaintiffs.  P challenged for failure to consider the hearing evidence.]  

(1) Agency order is valid only where the same official making the decisions resulting in the order is the one hearing and considering the arguments and evidence presented at the hearing.  Purpose of hearing is to ensure that decisions are based solely on evidence and argument presented therein.  Failure to consider the evidence and argument constitutes the failure to conduct a hearing.  One person cannot hear evidence and then another make decisions.  Therefore, the failure to conduct a valid hearing renders the validity of the order questionable.  Reversed and remanded.  

(2) Morgan II said it is not the job of the court to probe the mind of the decision maker.  Presumption of regularity that applies to judges, applies to A decision makers.  

b) National Nutritional Foods Assoc. v. FDA p.797 1974 2nd Cir.  [FDA published tentative final orders revising the regulations on food labeling.  The orders were based on a 12-year series of rulemaking proceedings which produced over 32,000 pages of testimony, thousands of exhibits and thousands of pages of objections to the rules.  New commissioner took over and signed the rules 13 days after taking over.  P wanted to depose new Comm. claiming it was impossible to review the objections prior to promulgating the rules.]  

(1) Ct. said there must be s strong showing of improper behavior or bad faith before a court can require administrative officials who participated in a decision to testify in explanation of their actions.  Since no evidence to the contrary, reasonable to assume that new Comm. could have read summaries of objections prepared by his staff.  Since no showing of bad faith or improper conduct, no basis for further inquiry and not compelled to testify.  Motion to allow testimony is denied.

