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Asbestos, DES, the Dalkon Shield, and tobacco are classic cases of regulatory failure.  Manufacturers of these products purposefully resisted learning about the risks of their products and concealed whatever incriminating information was produced.  At the same time, the companies used their advantaged informational position to outsmart regulators and lobby congresspersons for legislation that would immunize or protect their interests.  While some of these manufacturers also attempted to capture regulatory and congressional officials using their abundant resources, much of their exemptions from regulatory oversight can be attributed to their devious methods for controlling the information available to policymakers and the public at large regarding their products.

It was mass litigation against these manufacturers that finally brought an end to their long immunity from public oversight.  This litigation not only managed to dislodge incriminating, internally held information, but it succeeded in drawing policymakers’ and the public’s attention to bad corporate behavior and large gaps in regulatory protections.  The result, in all cases, was not perfect safety or deterrence, but there was a great deal more accountability for these manufacturers as a result of the litigation than there was before.
Yet while this type of litigation –part of a larger set of mass litigation loosely known as “regulatory litigation” -- is hailed as a positive development by public health professionals because of its important contribution to public awareness of product risks,
 a number of prominent legal scholars condemn this form of litigation as an illegitimate end-run around the political process.
  Richard Epstein, Kip Viscusi, Peter Schuck,
 and others use comparative institutional analysis in part to argue that this regulatory litigation, which attempts to regulate drugs, products, and hazardous activities through the court system, is misguided.  These critics argue that the courts lack the technical competence and the tool kit of regulatory-like remedies to adequately address widespread threats to public health that are available to their counterparts in the political process.
  Critics also argue that the courts lack the democratic legitimacy to resolve inherently political issues about the level and appropriateness of government intervention relating to product safety.  Finally, they question the motives of the attorneys themselves and their ability to fairly represent the large number of victims in class actions.  
In this essay, I argue that these criticisms miss the unique contribution of the courts, relative to other institutions, to lower a variety of information-related impediments that afflict participation in the political process.  In settings where large stakeholders are able to control the political process by their privately held information (an important contributor to “minoritarian bias”), an institution able to substantially reduce these information costs for the diffuse public accomplishes a great deal, regardless of its capacity to completely resolve the problem once the public becomes alerted to the new risks.  When criticisms of regulatory litigation are logged under the heading of comparative institutional analysis,
 critics must account for the ability of courts to decrease information costs and overcome the participatory imbalances that hinder the political process when a small group of risk producers enjoy a monopoly of expertise and relevant information.   

Identifying the institution best able to overcome impediments to participation, by for example lowering information costs, is an important methodological consideration for comparative institutional analysis.  Traditionally, comparative institutional analysis has focused on identifying an institution best able to compensate for underlying problems of minoritarian or majoritarian bias.  The form of comparative analysis advanced here looks instead at the features of participation itself, at least with respect to information costs, and asks whether there are institutions able to permanently correct (not simply compensate for) imbalances in the basic variables that determine participation.  Finding an institution best able to correct a basic participatory deficiency may in fact be the first step in comparative institutional analysis and could limit the amount of unproductive cycling between institutions.
  Broad public dissemination of accessible information regarding the latent harms of a product, and the manufacturers’ strategic effort to conceal this information, for example, can catalyze the dormant majority across all institutions with respect to the public’s oversight of that product.  Rather than simply considering which institution is best suited to oversee product safety when there is limited available information, the inquiry instead should be which institution is best able to dislodge or force the production of relevant information that can then catalyze and inform the public as it participates in the market, the legislature, and the courts.  
This argument that in the area of regulatory litigation, the courts can serve an indispensable role in lowering information costs that obstruct more balanced participation is advanced in three parts.  Part I identifies three types of information costs that often impede participation by the diffuse public and their representatives in health and environmental protection, while also highlighting the comparative attributes of the courts, relative to the political process, to lower these costs.  Part II then reviews two of the most controversial mass lawsuits assailed by “litigation by regulation” critics and notices that even in these cases courts manage to lower inflated information costs in valuable ways.  Part III concludes by offering several, more general lessons for comparative institutional analysis.
I.  Information Costs and Participation
Healthy institutional functioning is characterized by a participatory process that does not unfairly exclude or alienate attentive participants.  Whether a party will participate in any given issue is generally a function of the costs of information and the costs of organizing set against the benefits or stakes that party enjoys by participating.
  If the benefits outweigh the costs of participating on a given issue, then a party will participate. Artificially inflated information costs, especially those that serve to disadvantage some groups over others, are a signal of potentially serious participatory and institutional problems. 
In public health and environmental protection, at least three different information-related barriers to participation arise with some regularity, referred to here as “information costs.”  These costs needlessly raise the resources and energy needed from participants to access vital information relevant to participation.  Since participation is a function of the benefits of participating set against the costs, then only the most motivated participants will endeavor to access the relevant information.  Even more perversely, some of the inaccessible information can deprive participants’ of knowledge of the benefits of participating, thus artificially lowering their stakes.  Each barrier to information is discussed in turn, and the comparative ability of the political versus the judicial institution to lower these information costs is considered.

A.
Asymmetrical Information

The first barrier to information arises when one or a group of participants have asymmetric access to important information relevant to a given issue, but they refuse to produce or share the information.  In health and safety regulation it is typically the party who is the target of added regulation or liability that enjoys these asymmetric advantages, since they have superior access to a large body of technical information about the nature of their activities and associated risks.
  At the same time, these parties face a number of reasons to keep the information secret.  Sharing or volunteering to produce information regarding risky activities, especially when the information might be incriminating, could lead to increased regulation, liability, or reputation damage.  Without strong “sticks” that force its production and dissemination, this information can be suppressed.  Economic theory reinforces this simple intuition: Producing new information will be optimal only when its expected value is greater than the costs of producing the information.
  For actors whose activities or products create externalities, conducting research on potential harms is not only costly, but it may yield bad news.  Facilities or others that have important asymmetric access to important information also enjoy a distinct advantage in policy-making discussions.  They can share information most favorable to their position, while concealing other information or resisting the production of additional, relevant knowledge.  
To the extent that some participants do conceal or refuse to produce information vital to a health protection issue, the first step of comparative institutional analysis is to identify the institution best able to dislodge or force the production of the information.  Since markets lack tools for affirmatively forcing the disclosure of relevant information, the main contenders for overcoming this information cost are the courts and the political process.  Both institutions rely on subpoena powers and court-backed authority to force the production and dissemination of information. The primary difference between these institutions is the motivation of the participants.  Attorneys in civil litigation generally have stronger incentives and fewer constraints than their counterparts in the bureaucracy to dislodge incriminating information.  If the litigation is a good investment, a committed attorney who stands to claim a sizable monetary prize has high stakes in locating the suppressed, smoking-gun “needle” in the haystack of file folders.  Indeed if the history of several major toxic tort cases are any guide, a litigant’s case can rise or fall on discovering suppressed, incriminating information.
  By contrast, while agencies and Congress can subpoena broad categories of records and testimony, the “smoking gun” documents are often intentionally and sometimes illegally withheld from these broad information sweeps.  To extract this information can require a great deal of persistence and sanctions that may be lacking in political systems that remain sensitive to the demands of the highest stakeholders.
  As long as the information is not sealed in a settlement, the courts seem better equipped to overcome asymmetrical information problems relative to the political branch.
 
B.
Legal Complexity and Related Information Costs
The second type of information-related cost that can impede participation, especially for those with lower stakes, are the information and related costs associated with navigating the rules of the governing institution.
  To be able to participate meaningfully in a process, one needs information not only on the basic features of the problem, but how other participants weigh in on those issues and the radius of their influence, the types of alternatives that are acceptable, the impediments to reform, and the points in time that participation can take place.  These costs, called “legal complexity” costs, vary according to the institutional setting and can be so high as to effectively preclude participation.  Would-be participants simply may not have the expertise or resources to master existing rules, power structures, legal constraints, and participatory procedures.
Although civil proceedings often entail high legal complexity costs (at the least, one must secure a capable lawyer), these costs may still be lower than the comparable costs arising in the political branches.  Understanding the applicable regulatory requirements and whether or how they can be changed requires considerably more participatory fuel than filing an affirmative claim on behalf of victims.  First, it requires a sophisticated understanding of existing rules and their limitations in order to isolate problems, as well as the legal aperture through which reforms can fit (formal legal costs).  If most of this information about deficiencies in existing regulatory approaches is mired in controverted and voluminous technical reports and agency preambles, and opportunities for participation are limited to short windows of time on narrow legal issues, then most attentive publics and interest group representatives may find themselves unable to participate due to the sheer costs of processing the relevant information and identifying a useful entry point into the political process.
  Second, legal complexity requires participants to understand the political landscape, including stakeholder responses to the problem and the history and fate of reform efforts in the policy-making process over time (informal legal costs).  Knowledge of the life cycle of a social problem, including the nature and types of support and opposition for change as the problem moves through the political process, is vital to anticipating constraints on reform options.  While attentive participants may locate an attorney or interest group well-versed in this information, locating these uniquely suited experts within the political process can involve high search and oversight costs.   (These costs are discussed more fully below).  
Relative to the courts, the political branch may also be inherently more susceptible to needless legal complexity.  Sophisticated rent-seekers and even agency officials or Congress may find it beneficial to construct a regulatory program so complex that it defies understanding by attentive participants.  Complex programs alienate participants and increase agency or political power.  A sizable body of public choice literature theorizes that political officials benefit by making regulatory systems complex in order to provide personalized benefits to their constituents.
  By contrast, although there are some incentives for legal complexity in the courts, the counter-pressure for clear communication makes courts significantly less conducive to needlessly complex rules and processes.  Advocates generally benefit by simplifying their cases for juries and judges.
  The nature of the litigation process also forces a judge to render a decision that sets forth clear rules that guide future litigants.  
Legal complexity costs also impede the ability of more attentive participants to catalyze fellow sympathizers since catalyzing participants generally requires low cost, accessible messages.
  The higher the costs needed to understand the issues, especially with respect to the formal complexity costs, the larger the challenge to catalyze others to partake in the institutional process.
  Because regulatory processes involve maze-like rules with equivalent maze-like problems, communicating these problems and strategies may be difficult.  Without concrete harms, moreover, it is difficult to spark the diffuse public’s interest.  Social scientists observe that interest groups need a “credible risk” to generate public and congressional support for their causes.
  Without this “credible risk,” only the higher stakes participants can be recruited to join the campaign since others will not have the interest to invest the time to understand the issues.  Indeed, in the past when the dormant majority has been successfully catalyzed to demand reform of existing regulatory programs, catastrophes or near-catastrophes served as the focal point to generate interest.
  Short of an Exxon Valdez spill or a Love Canal, however, these adverse consequences seem most likely to present themselves in civil litigation.  
Civil litigation, with its discrete claims of concrete harms, helps to lower legal complexity costs that overwhelm the political branches by focusing participants on the underlying issues.  Civil litigation can also spotlight regulatory exceptions and gaps that permit, for example, harmful products to remain on the marketplace without adequate regulatory oversight despite laws that appear to govern these risks.  Civil litigation can even bypass enforcement slippage that undercuts regulatory programs due to limited government resources and complex and effectively unenforceable legal rules.
  Civil litigation thus can serve a vital catalytic role in lowering the costs to onlookers-participants to understand the relevant information and evaluate their stakes in a way not possible in the political process.  Courts, in other words, have the capability of educating lower stakes participants about complex social issues when the political process has become inaccessible to them.

C.
The Costs of Monitoring Agents
The third information cost is the cost of overseeing agents in a setting where facts are incomplete, technical, and asymmetric, and legal processes are nearly impenetrable.  Because of high information costs from asymmetric and complex information that impede participation, the diffuse public grows more dependant on interest groups to lead, educate, and lobby for public-serving ends.  But these same informational impediments make it difficult for the members to hold their agents accountable.

In a comparative sense, courts again seem to excel at lowering the costs of overseeing agents relative to political processes.  Because of their commitment to adequate representation, the courts dedicate some effort to insisting on a nexus between attorney and client through a series of ethical and court-made rules.
  By ruling on the merits of arguments and insisting they be supported by some evidence, the courts also serve as gatekeepers on the quality of the positions taken by attorney-agents.
  Even the rules governing class actions regulate attorneys through a series of imperfect, but nevertheless relatively specific requirements.
  Finally, the public record of all filings provides ready information for clients and others interested in an attorney’s arguments and positions.  

By contrast, the political process makes no effort to lower the costs of monitoring interest groups that purport to speak for a broader constellation of members and passive participants.  There are no ethical or legal rules governing representation in the political process; instead interest group representatives operate free of constraints, except for reputation-related considerations, in determining how to represent and educate members on relevant issues.  This lack of oversight is especially problematic because of interest groups’ need to generate support for their cause, which may cause them to overstate the adverse consequences and to formulate positions based at least as much on generating membership as serving the diffuse public.
  Also in contrast to the courts, there is no “neutral” arbiter in the political process to verify the strength of the evidence and legal arguments or to oversee the credibility of interest group positions.  The primary constraint on the plausibility of interest group claims is oversight by its members.  But the members of interest groups may be unaware of the positions their agent/interest groups are taking in the political process and often have no way, other than accompanying them to meetings, to learn about these positions.
  At the same time, interest groups have potentially conflicting incentives to frame issues and educate members in ways that best suit their purposes, even though this education may be neither complete nor accurate.  In an area of high complexity, the courts might again provide more accountability checks on the advocates than their counterparts acting exclusively in the political process. 

D.
Sum
Information costs can significantly impair the ability of the attentive public to participate meaningfully in an issue.  These information costs can exacerbate preexisting imbalances in the distribution of stakes for groups of participants.  When the consequences of a policy decision will accrue only to unknown, future parties, as they often do in health and environmental protection, the diffuse public is already handicapped in the strength of its participation because of their low ex ante stakes.
  Affected industries, by contrast, have high ex ante stakes and often set significant resources aside for continuous participation in these issues.  These high stakes participants put their adversaries at a significant disadvantage, especially if some of the asymmetries and legal complexity can be protected and perpetuated by higher stakeholders.  As a result, when there are institutional interventions that make progress in lowering information costs for all participants, the resulting changes can lead to better functioning across all institutions.
 II.  
Regulatory Litigation and Dropping Information Costs
This section reviews some of the allegedly worst examples of regulatory litigation – the litigation over breast implants and the municipal gun litigation – and concludes that even this litigation succeeds in lowering one or more of the inflated information costs, often in permanent ways.  The resulting, more level participatory playing field then serves to jumpstart other institutional responses to ensuring the safety of these products.
A.
Breast implant litigation
The breast implant litigation is generally regarded as exemplifying all that is wrong with “regulation by litigation.”
  Critics argue that the litigation was not only an end-run around existing regulatory processes, but that it illustrates the hazards of empanelling juries to decide technical issues like causation.  Scientific research produced late in the course of the litigation revealed that the verdicts in favor of plaintiffs were likely in error with respect to causation since implants did not appear to cause a statistically significant increase in connective tissue and autoimmune diseases.
  This fact, critics claim, is striking evidence of a judicial branch that lacks the competence to decide highly technical issues that routinely arise in health and environmental litigation. 

These criticisms, however, miss the value of the litigation set amidst the larger landscape of institutional failure.  The litigation not only overcame information asymmetries that allowed manufacturers to conceal incriminating information regarding implant safety, but it provided the sanctions and public pressure to force manufacturers and public institutions to conduct research to determine whether implants were causing serious harms.  In the wake of the early plaintiff verdicts, the manufacturers moved from vigorously resisting conducting research on the safety of implants and selectively concealing the research that was produced, to investing tens of millions of dollars into implant safety research.  As one scientist concludes with regard to the litigation and regulatory aftermath:
It is possible that the research being driven by this controversy will result in a greater understanding of the immunologic implications of xenobiotics, of the importance of nonbiased observations, of the need for ready access to valid data sets, and of the opportunity for valid scientific information to guide legal decisions.
  

Rather than a sign of weakness, it is a testament to the success of the litigation that we now have a considerable body of scientific research against which to evaluate early jury verdicts.
  Indeed, if the results of the later research had instead confirmed what appeared possible early in the litigation – namely that implants did lead to a statistically significant increase in chronic harms – then some of the critics would be forced, by the underlying logic of their criticisms, to concede that the litigation made a positive contribution to implant safety.
  

Irrespective of the information-generating features of the litigation, critics also argue that the mistaken plaintiff verdicts early in the litigation spotlight the jurors’ scientific and technical incompetence and suggest, in a comparative institutional sense, that courts are not up to the task of deciding technically complex cases.
  There can be no doubt that early jury verdicts were based more on outrage at the manufacturers’ indifference to health risks than on definitive scientific evidence of causation.
  In the course of this early litigation, industry documents were discovered that revealed one of the implant manufacturers, Dow Corning, not only knew that implants were gradually leaking (in addition to their potential for rupture) but it suppressed internal research on the few animal studies it had conducted on rats.
  These documents, when paired with the defendant-Dow Corning’s resistance to conduct follow-up testing, apparently outraged the jury sufficiently to cause them to not only award damages to the plaintiff, but also a sizable punitive damage award.
  When more comprehensive research was ultimately available years after the litigation had begun, the research effectively exonerated the manufacturers as a significant cause of connective tissue and autoimmune diseases.  Once this new research was introduced at trial, plaintiff verdicts dropped and defense verdicts rose. See Figure 1.
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From this life cycle of the litigation, it is not evident that the juries entering early plaintiff verdicts were scientifically illiterate.  Instead, these juries may well have understood precisely what they were doing.  As a preliminary matter it is worth noting that these early plaintiff verdicts were not in conflict with existing evidence; the primary complaint is that these verdicts failed to appreciate the limitations of that evidence.  But more importantly, the plaintiffs’ verdicts are believed to reflect not scientific illiteracy, but juror impatience with liability rules that excuse risky industries from conducting any safety testing on their activities.  A defense verdict would be both a reward and tacit encouragement for defendants who stonewall testing requirements on their risky products.
 Jurors may well have appreciated this fact and focused more on the adverse effects of a defense verdict, as compared to the adverse effects of a weakly supported verdict for plaintiffs, when evidence is incomplete but the uncertainties in plaintiffs’ case are due to defendants’ bad conduct.’  As Professor Dreyfuss observes: “In other words, [in the breast implant litigation] we may be seeing something of a new liability rule rather than a mistake of fact-finding.”
  
Of course, nullification behavior by breast implant juries gives critics a different basis for questioning the litigation, yet this concern must also be put in comparative institutional context.  If jurors rightly perceive that the political process failed them, based both on evidence of the manufacturers’ recalcitrance in meeting their testing responsibilities and FDA’s laxity in enforcing the laws, then nullifying or “adjusting” common law rules in ways that reinforce other statutory requirements might be the most democratically responsive reaction among the alternatives.
  Legal scholars have argued for reform of causation rules that would place the scientific burden on defendant to disprove causation when preliminary testing is the responsibility of the defendant manufacturer or polluter and they have shirked their responsibility.
  Indeed, perhaps even tort causation rules have been beset by legal complexity of sorts that jurors attempt to correct through their nullified verdicts.  In any event, when the political process has failed to accomplish its promise of requiring manufacturers of drugs and invasive medical devices to engage in safety testing, is it so clear that jurors are acting “unaccountably” or “incompetently” by attempting to accomplish sub rosa what the legal system promised it would do in existing legislation?  In a comparative institutional sense, critics need to provide at least some support for other institutional routes to this same end; namely other institutional mechanisms for forcing manufacturers to conduct research on the safety of their products.

It appears clear that the surge of research on implant safety resulted largely from the pressures created by the litigation; without the litigation there may have been little additional research.  Existing regulatory structures were in place at the time of the litigation to require or force manufacturers to produce information on implant safety.  Yet FDA’s regulatory demand that these manufacturers test the safety of their implants dragged on for more than a decade without consequence.
  Throughout this period of regulatory inaction, there was an overwhelming consensus among the scientific community that more research was needed to be assured that implants were safe and were not causing a host of problems.  A representative of the American Medical Association, for example, concluded that “[s]ilicone gel breast implants could have benefited from better regulation, quality control in manufacturing, preclinical toxicity testing, product development, clinical trials, clinical use, informed consent, and less inappropriate patient demand for augmentation by those associated with each of these functions.”
  One of FDA’s own scientific advisory groups concluded in 1991 that the manufacturers’ clinical studies were “’so weak that they cannot provide a reasonable assurance of the safety and effectiveness of these devices.’”

Over this period of time, nonprofits and others concerned about FDA’s policies were hamstrung in forcing the agency to take action, and were resigned to mounting peripheral regulatory attacks through the Freedom of Information Act and by pressuring Congress to hold oversight hearings to embarrass the agency into action.
  Other than suing the agency for not taking more vigorous action under a mandate that granted the agency broad discretion, these advocates had little recourse beyond lobbying Congress for additional legislation that reaffirmed what FDA seemed unable to demand – testing as a prerequisite to implant use and marketing.  
Set against this regulatory inaction, the litigation acted as a catalyst for heightened public awareness and accompanying regulatory oversight and accountability.  The ban was implemented nearly a decade into the litigation and thirty years after implants first went on the market.
  In fact, Administrator Kessler reportedly decided to institute the moratorium on implants shortly after reading the incriminating documents produced through the breast implant litigation.  The FDA action then appears likely to be at least as much a reaction to the litigation and its products as to the peripheral pressures from within the regulatory system.

Because the litigation accomplished precisely what the regulatory system was supposed to do and failed, it seems mistaken to simply write the courts off as inappropriate institutional players in the regulation of implants.  Rightly one can question whether mass litigation is the most cost-effective way to force the production of valued information on the safety of medical devices.  But the litigation appeared to be necessary to create the needed incentives to conduct research on implant safety.  The inadequacy of the political process relative to the courts to force the production of this information in fact makes sense when one accounts for the very low ex ante stakes of the majority.  When the only rallying call is the deficiency of safety information in light of some evidence of harm, it is difficult to catalyze others to participate in the political process, especially, as in the case of implants, when existing legislation already promises to require the research.
The breast implant litigation also underscores how manufacturers who are in a superior position to research their product can deplete the stakes and reserves of public health advocates by shrouding the products in near or complete ignorance regarding their effects.  This secrecy can effectively shut down the political process, at least in terms of providing issues needed to catalyze the dormant majority.  By contrast, the roulette of juries deciding causation when faced with stark evidence of industry indifference to the health of patients is a motivating force for manufacturers to produce information if it holds out at least a chance of exonerating them.  While some might argue the litigation goes too far in producing these incentives to conduct safety research, the dearth of safety testing on chemicals in general suggests that it probably doesn’t go far enough.
  Whatever the case, without an institutional “check” on preexisting regulatory commitments to force the production of this information, regulators themselves may be more lax in insisting on the information, especially given the hovering presence of regulated industry.  

B.
Municipal gun litigation

The gun litigation has the potential to draw down all three types of information costs – asymmetries, legal complexity, and costs of monitoring agencies – relative to the political process.  The gun litigation includes a number of disparate suits.  After some small pockets of successful litigation by victims injured by guns that were either poorly designed to shoot the target or had specific design flaws, other litigation followed that sought broader social goals of safer gun design and distribution.
  Most controversial is the gun litigation brought by municipalities to recover health care costs associated with gun crimes.  The plaintiff-municipalities typically sue distributors and manufacturers for practices that are unreasonably unsafe.

The gun litigation, more than any of the other examples of regulation by litigation, is said to test the outer limits of the courts’ competency and legitimacy.
  Not only are plaintiffs said to be using tort claims to accomplish regulatory ends, but they are doing so with unaccountable litigants and judges, thus undercutting existing democratic processes.
Like breast implants, these critiques again neglect to factor into their analyses the extraordinary barriers to information that can impede broader participation on gun control issues.  Although the litigation has made less progress than hoped because of the early dismissal of most of the suits, some of this litigation has nevertheless exposed the reluctance of gun manufacturers and distributors to alter their practices in ways that could lead to fewer gun accidents and crimes.  Discovery from the litigation reveals, for example, how,  "’until faced with a serious threat of civil liability for past conduct, leaders in the [gun] industry have consistently resisted taking constructive voluntary action to prevent firearms from ending up in the illegal gun market and have sought to silence others within the industry who have advocated reform.’"
  In the lengthy opinion resolving the NAACP’s nuisance suit against gun manufacturers and distributors in New York City, Judge Weinstein concluded that "the manufacturers and distributors . . . [are peculiarly situated], through the use of handgun traces and other sources of information, [to] substantially reduce the number of firearms leaking into the illegal secondary market and ultimately in to the hands of criminals in New York."
 His 136 page district court opinion lists a variety of ways that the manufacturers and distributors currently are in a superior position to discourage dealerships from allowing straw purchases and illegal sales.  

The gun litigation also spotlights the political concessions that gun manufacturers and distributors have extracted from the political process, making it easier for lower stakes participants to understand the limitations of the current regulatory oversight of the industry.  Other than background checks and a few other limited requirements governing gun sales and distribution, there is effectively no regulation of gun manufacturers and only scant regulation and enforcement of gun distributors.
  Guns in fact may be one of the few products in the United States whose design is not overseen by federal regulators, despite the fact that that firearms are second only to motor vehicles as the major cause of product-related deaths in the U.S.
  These legislative exemptions are not easily located, however; they are spread through a half a dozen statutes and guarded closely by the gun industry and affiliated interest groups.  As a result, the mechanisms for reforming the current legislative and regulatory maze of exemptions are opaque to most attentive participants.  

The most instructive feature of the gun litigation from the standpoint of comparative institutional analysis, however, is its ability to lower all of the information costs at once, overcoming participatory barriers that have slowly paralyzed the political process and made it unresponsive to the underlying preferences and views of stakeholders and the broader public.  Beyond lowering the costs of information by overcoming information asymmetries and spotlighting deficiencies in the existing regulatory system, the gun litigation also counteracts the unaccountability of interest groups (and the high costs associated with monitoring them) that operate in the political process.  The gun litigation may even suggest that in settings when information costs are unusually high, the courts may serve the diffuse public (nonlitigants) more effectively than the political process, both because there is little effective public representation going on in the political process and because the litigation helps educate onlookers to the issues that have become obscured by political wrangling and legal complexity.
The possibility that litigation, filed by a subset of more “extreme” (albeit government) advocates might be more responsive to stakeholders and the public than the political process seems, at first blush, preposterous.  Indeed, this is one of the primary criticisms of the litigation; namely that unaccountable litigants and courts are left to resolve social issues without input from the broader public through the democratic process.
  Yet as detailed below, the political process leaves much to be desired in providing these democratic services when information costs are excessive.
The effective failure of the political process arises in large part from the combination of deficient empirical information and the historic presence of vigorous interest groups at both ends of the debate.  The issue of gun control, perhaps more than other public health issues, is unusually devoid of helpful empirical information.  Research on alternative mechanisms for gun control is so deficient that the NAS and a Harvard research center are dedicating substantial resources to identifying these research gaps and structuring programs to fill them.
  
Social issues that are devoid of reliable information provide interest groups carte blanche to frame social issues to their liking.  To the extent these groups are interested in attracting members or media attention, they may prefer to portray the problems in the most extreme and catastrophic way.  When there are competing public positions on an issue and little credible information to constrain the positions, as in the case of gun control, the groups tend to become polarized, emphasizing the crisis at the tails of the bell curve.  This seems to be precisely the way the gun control debate has played out in the political process.  Over the past few decades, gun control groups advocate complete gun bans as the preferred reform and portray guns as a disease that needs to be eradicated.
  The NRA and its affiliates, by contrast, frame any gun control effort as a direct infringement on the “right to bear arms.”
 
Beyond the absence of credible information against which to evaluate interest group positions, there are other impediments that participants encounter in monitoring their interest-group agents’ performance in the political process.  Interest groups engaged in lobbying or other forms of political activity are not required to record their positions or communicate them to members.  Meetings, letters, congressional briefings, and a large variety of disparate contacts can involve positions that might not even be in accord with member preferences.  For example, a survey of 607 gun owners by Harvard researchers revealed that most NRA members supported types of gun control, like registration and waiting periods, that the NRA leaders actively lobbied against.
  This same survey also revealed that members were not fully aware of the leadership’s opposition to all forms of gun control.  For example, 90% of the NRA members said they "agree[d] with the positions of the NRA", yet their preferences for gun control diverged to a significant extent from the NRA’s on virtually every gun control issue.
  In a study of environmental nonprofits, survey research similarly revealed incomplete, and in some cases very limited communication of an environmental organization’s policy positions to their members, at least for the five major nonprofits in the study.
  In some settings, moreover, the limited communications between interest group and members may not be wholly accidental.  Incomplete communication, especially when positions are expected to be controversial within the membership, assists interest groups in avoiding alienating members who provide needed financial support.
  
Even more perversely, interest groups often serve as the primary source of information to members and even the broader public.  Research on nonprofits reveals that access to information and education is one of the primary reason people join nonprofit groups.
  Yet, this educational service provides the interest group with still more latitude to take extreme positions when available information is limited, particularly when crises are likely to generate greater amounts of member dollars.  Distorted or incomplete education of members, especially when that education helps keep members from leaving the organization, may be a recurring problem with nonprofit representation more generally in information-deficient arenas.
  And this deficiency is again magnified in the political process where these agents face few, if any, institutional constraints in how they choose to educate and represent their members.
The cumulative deficiencies in interest group representation in the political process significantly erode one’s confidence in the democratic supremacy of the political process relative to the judiciary in settings when information is badly lacking.  At least in the case of gun control, these interest group problems appear to be largely to blame for political inaction, even though a vast majority of the public, including a majority of NRA members, support gun control reforms.
  At least part of this discrepancy between public preferences and political outcomes can be attributed to the high information costs that attend monitoring these agents in the political process and the groups’ own conflicting agenda at times.  
The representational problems that arise in litigation may ultimately be less debilitating as compared with the political branches, at least once one accounts for the courts’ information-lowering capabilities.  Even though litigants do not represent the broader public, they nevertheless constitute an important set of attentive participants.  More importantly, because their positions are largely transparent and go “on record”, they are much easier for the broader public (and media) to understand and react to – forming essentially the equivalent of a lightning rod for broader social discussion.  In fact, despite a number of setbacks and disappointments, the gun litigation has made some positive inroads in overcoming the deadlock that paralyzes the political process by lowering information costs that impede broader public participation.  Privately held industry information disclosed in municipal litigation in California, for example, not only led to a settlement between the municipality and gun manufacturers, but was followed by some modest state legislation regulating gun distributors.
  This progress is offset in part by an NRA-designed backlash to the litigation that resulted in state laws that insulate the industry from the litigation.  Nevertheless, evidence that the litigation might lead to gun regulation in some states could be a sign of heightened public awareness of the lack of industry accountability stemming from the gun litigation.  

Second and perhaps more surprising, increased information on the manufacturers’ and distributors’ historic disinterest in gun safety has led to a number of voluntary changes within the industry. There is surprisingly positive evidence that the gun manufacturers have focused more attention on safer designs
 and dealers have voluntarily instituted efforts to make distribution less susceptible to criminal trafficking as a result of the litigation.
 After the litigation was filed, for example, Colt discontinued its most dangerous and inexpensive models
 and other manufacturers began for the first time to equip their guns with internal locks.
  Distributors have also begun to focus on ways that dealers can prevent straw purchases to criminals.
  Although it seems counterintuitive that manufacturers and dealers might change their behavior in response to the largely unsuccessful litigation, this increased attention to safety may simply be a rational reaction to economic realities. Prior to the litigation, manufacturers faced no probability of sanctions for careless distribution or design practices. After the litigation was filed, the manufacturers faced a probability of at least a law suit, and the small probability of substantial sanctions. At least in rational choice terms, the change in accountability could lead manufacturers to make some investments in safety if they believed they could limit or stave off further lawsuits by doing so. There may be other reinforcing reasons for this changed behavior, including the possibility that the industry itself was unaware of the gap between its practices and the public interest, or outside investors and insurers began to pressure the industry for changes given the risk of successful litigation. Most explanations, though, are tied to the fact that by lowering at least some of the information costs for all participants, the litigation facilitated the industry to engage in internal self-evaluation. Others have observed similar voluntary industry changes as a result of regulatory disclosure requirements, which can bring about improvements in industry practice through greater internal and external accountability.
 
C.
Summary
Case studies confirm the importance of taking information-related barriers to participation into account in comparative institutional analysis.   If relevant information is asymmetrically held or is deficient in ways that allow parties to shirk responsibility, as it was in the manufacture of breast implants, then participation will be tilted against those who lack access to the information.  In such cases, the institution best able to lower information costs will have a comparative advantage over the others.  Complexity costs and the costs of monitoring interest-group-agents can also be higher in the political process relative to the courts.  The gun litigation reveals how advocates that purport to represent broader constellations of interests in the political process can operate with limited accountability and might even manipulate issues in ways designed to enroll more members.  The courts’ ability to lower these information costs deserves credit in conducting any comparative institutional analysis.

III.  
General Lessons for Comparative Institutional Analysis
In the “regulation by litigation” critiques, important considerations related to information costs are regularly omitted.  In some policy settings, these information costs may not matter to a comparison of institutional capabilities.  In other settings, for example public health and environmental protection, the costs of information not only affect how well institutions process and transact in the information (the current focus of much institutional analysis), but whether they are able to engage at all in the issues.  Even if administrative agencies prove especially capable of making decisions when the relevant information is voluminous and technical, if the information is not accessible or widely available to most political participants, then the agency’s capabilities at the back-end of decision-making tell us nothing about the ability of the political process to engage in the issue at the front-end.
  
The first lesson for the methods of comparative institutional analysis, then, is the importance of considering and accounting for the institutions’ relative abilities to lower barriers to information when information costs might pose potentially insurmountable barriers for a significant set of participants. This is especially important since the availability of information affects participation, both in terms of understanding the issues in need of input and appreciating whether one has stakes in an issue at all.  If a great deal of the relevant information is unavailable to all but a few participants – either due to asymmetries or high legal complexity – then an institution is needed that will overcome these information barriers. Relative to the political process, the courts are generally better situated to lower these information costs, sometimes precipitously.  
A second and perhaps larger lesson is the need to compartmentalize, and if possible combine institutions in a way that maximizes their respective capabilities to correct or compensate for underlying participatory imbalances.  Rather than a horse race that seeks out a single institutional winner with respect to resolving a social problem, the best institutional response may be a mix of institutions that enter the decision-making process at different points in the life cycle of an issue or offer different services to overcome different types of participation deficiencies.
  Since the cost of information is not static, the cost-lowering qualities of the various institutions may differ over time on a given issue.
  

Third and finally, in terms of institutional choice, finding an institution able to dramatically lower information costs can be an institutional end unto itself.  One view of legal institutions, in fact, holds that their first and foremost role is to educate and inform the public.
 In a setting where information costs have become inflated by asymmetrical information, legal complexity, and ambitious interest groups, an institution that can enter and drop these information costs can make a significant difference in institutional functioning across all institutions. Even institutional cycling may begin to take care of itself, or at least reduce its purposeless passing between institutions, by gaining traction and resultant progress on an issue through stronger public participation across all institutions.  The case studies lend support to the value of conducting comparative institutional analysis that has as its endpoint identifying the institution best able to lower information costs, rather than simply the institution best able to resolve a problem more completely.
The case studies detailed above suggest that for the regulation of potentially dangerous products, the courts may be the first and best institution to force information costs downward, at least once the political system has become mired in asymmetric information and convoluted rules and exceptions.  Excessive information costs, coupled with the already low stakes of most diffuse public, can raise an insuperably high barrier for meaningful participation by the passive majority in the political process.  After litigation by a subset of this majority, the information costs can be lowered significantly, making more meaningful participation possible.  Plunging information costs can even cause regulated parties to voluntarily alter their practices in order to stave off the liability or regulation that inevitably follows heightened public accountability.

The defense of the courts in lowering information costs does not put an end to all debates over regulation by litigation, however.  Doctrinal and jurisprudential concerns remain with respect to some of these suits, and the extent to which preexisting doctrine and traditional institutional roles should constrain institutional choice is a debate that involves considerations largely separate from comparative institutional analysis.  It is perhaps this battleground that critics are better prepared and more interested in defending.  But in these discussions, critics should acknowledge the comparative institutional superiority of the courts in lowering information costs in ways that can lead to improvements in the functioning of all institutions.
Conclusion
The critiques of “regulation by litigation” are deficient in their comparative institutional analysis because they ignore specific, disabling types of participatory failures in the political process that can make the courts not only the best, but perhaps the only institution capable of gaining purchase on a subset of complex social problems where information costs are high.  In toxic and product safety cases, the courts can serve to jump-start larger institutional processes through their relative institutional superiority at lowering the costs of relevant information.  They accomplish this in three complementary ways.  First, through the discovery process, courts provide unparalleled access to closely-held and often secret private information and enlist parties who are highly motivated to locate relevant, even concealed information.  Second, even though mass litigation is far from “simple,” the overarching allegations of harm are generally more accessible to the attentive public than the operations of complex regulatory programs.  This cost-lowering function can help to reinvigorate political processes that may have become paralyzed by incomplete information, high legal complexity, and political rent-seeking by resourceful stakeholders.  Third, when social issues are devoid of relevant information, interest groups operating in the political process have few constraints on the positions they take on behalf of members.  The large size of these groups and the high costs of monitoring their activities make it doubly difficult for the diffuse, low stakes participants to ensure their agents are effectively representing their position.

The fact that the courts are best suited to lower all three types of information costs relative to political institutions does not mean that they are capable of resolving these policy problems completely.  The courts’ information cost-lowering capabilities do suggest, however, that the courts may be the best, first institution capable of penetrating social problems characterized by badly asymmetrical information and a high level of complexity.  After the courts lower information costs, other institutions that require more accessible, low cost information to operate smoothly will be able to engage in problem-solving and develop more sophisticated political or market responses.
Figure 1: Timeline of Breast Implant Science, Litigation, and FDA Regulation
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