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In my brief presentation, I will focus on recent initiatives to reform the legal processes within Latin America, in particular on the diverse premises, goals, and means that have been articulated by both international and national institutions  and on the issues and problems that these reform processes face. I will conclude with a few comments on the collaborative role that US based academics can play in both research and policy formulation, with the end that these reform processes do produce  more accessible and less arbitrary legal institutions, responsive to the needs and problems of the less-privileged, which is to say, the majority, and not just to the elite sectors of society.  

We all know what  is happening in this area, at least at the surface. How, in response to global and national pressures and forces, Latin American societies have in recent years embarked on  dramatic voyages of legal reform. The administration of justice in particular has been singled out as inefficient, if not corrupt, inaccessible to most, unable or unwilling to respond to human rights abuses, largely irrelevant to the needs of modern economies, and thus in need of drastic change. Of particular interest here is to examine the role and links of global and national pressures and actors on this process of legal reform. 

The relationship of these global and national forces is dynamic. Both seem to share two broad categories of concurrent, over-lapping and sometimes conflicting goals and needs that would justify the current processes of legal reform: 

a)
Market Goals: an appropriate legal environment, such as uniform, predictable and enforceable rules securing property and contract rights, is perceived as important for modernizing the Latin American economies and incorporating them into a global economy characterized by free trade and market economies; and 

b)
Good Governance Goals: at the same time, an effective rule of law is also deemed vital for consolidating democratic institutions; making legal systems more transparent, responsive to social needs and accessible to the disadvantaged sectors of society; and preventing human rights violations while simultaneously becoming more efficient in preventing and sanctioning criminal activity.

Furthermore, official policy articulations also seem to agree that the principal means to reach these somewhat contradictory goals would be a more independent, effective and accessible administration of justice. Indeed several of these measures have been incorporated into national legal frameworks through constitutional amendments or new legislation.

But this apparent harmony of interests, goals and means may be masking inherent tensions and  contradictions between global and national actors, and even among one or the other. Multinational agencies like the World Bank, for instance, stress the need for a legal framework capable of providing the predictability and security assumed to be necessary for market oriented economic development. But market stability could be threatened by the expansion of rights and access to justice goals of the rule of law agenda. Similarly, judges facing reform may outwardly support it, but,  perceiving it as threatening to its status or role in the administration of justice, may operate behind the scenes to undermine or defeat the process.

Two Approaches to Research on Legal Reform in Latin America: the global perspective and the National Perspective

The Global Perspective

Research on legal reform processes should clearly establish their foci and parameters. For instance, if the focus is on the role of  international agencies on legal reform efforts, then one should start by examining how the goals and means of  “global player” involvement was established: who defined these goals, for what purposes, to what extent were national concerns consulted and considered, was careful attention paid to the particular context, what means were chosen and why, etc. Once these terms of reference are established, then one can proceed to evaluate this intervention on the basis of its own articulated rationale: what were the underlying premises and how were they derived -from careful, empirical law-in-action studies, or from ideological or pre-supposed conditions? For instance, just how relevant is the legal environment for the development of free-market economies?
  Chile under Pinochet, for instance, would indicate that an authoritarian legal environment does not seem to affect economic growth and development. 

Or the research may focus on the implementation of a specific international agency project. The Lawyers Committee of Human Rights (Lawyers Committee) and the Venezuelan Program for Human Rights Education (PROVEA)
, for example,  recently completed an exhaustive and very critical study of the World Bank financed Venezuela Judicial Infrastructure Project. 

According to this study, Bank policy statements reflected a recognition of the complex and inter-related factors that must be taken into account in undertaking such projects. Nevertheless, when it put its policies into action in Venezuela it ignored its own advice: the Project was not part of a comprehensive reform strategy; there was no broad government commitment to reform; reform strategies failed to address crucial structural impediments to judicial independence; access to justice concerns were not addressed; and, there was no broad based participation in the design and development of the Project. Consequently, actual accomplishments were limited in scope (Lawyers Committee, 1996:6-10.)

The National Perspective

A national perspective, on the other hand, might provide different if at times overlapping  questions and issues, more rooted in the particular social context. 

As  suggested by the Lawyers Committee Report, global concepts and programs, even if agreed upon, are mediated and often given new meaning or even diverted by national reality. Throughout Latin America, for instance,  rule of law principles and processes are proclaimed in official documents and reiterated in substantive legal norms. But in practice they are often absent from or unevenly distributed, producing a gap between the ideal  law in the books and the operative law in action. This gap is by and large due to the socio-political context, which has a direct impact on the norms, processes, institutional structures and culture of a given legal system.  This over-riding social and institutional context affects reform policy and promulgation, as well as its implementation. Indeed, sometimes the dynamic inter-action between reform program and existing institutions and processes produce unforeseen results and problems of their own.

Conclusions:

Given this situation, what should be the role of US based academics in this process of reform? McAuslan for one points to the seminal report on Law and Development (International Legal Center, 1974) which recognized the flawed focus of the Law and Development movement and called for a more realistic view of the role of law, emphasizing the need to go beyond formal rules to determine who has access to legal processes and how decisions are actually made and the need for thorough socio-legal research that goes beyond the premise that law plays a positive role but rather recognizes that it can distort or even be an obstacle to development, while hiding behind the facade of change and legal equality (id.,26.) While almost platitudes for contemporary legal scholars
, these concepts nevertheless are often ignored or only given lip service in current law reform aid packages (id.)

What, then,  are the prospects for the current and proposed legal reforms in Latin America? As suggested above, global concepts and programs, even if agreed upon, are mediated and often given new meaning or even diverted by national reality. The source of most of these constraints is the socio-political context, but is reflected in and has a direct impact through the norms, processes, institutional structures, and culture of a given legal system.  This over-riding social and institutional context may not only affect reform policy and promulgation, but its implementation as well. Indeed, sometimes the dynamic between the reform program and existing institutions and processes can produce unforeseen results and problems of their own.

Nevertheless, several Latin American nations are undertaking critical re-evaluations and reformulation of their legal systems and important changes can be observed throughout the region. Traditional legal culture, for instance, is being challenged. 

A few Law Schools have also become active in the legal reform movement. In Uruguay, the process for reforming the code of civil procedure was led by the Faculty of Law of the National University, whose dean and other influential faculty played a leading role in the reform process and continue to push for legal reform, such as the adoption and use of ADR techniques. Other Law Schools, including University of Belgrano in Argentina, Catholic University of Perú and Diego Portales University of Chile are becoming more active in critical and policy oriented legal research and publications, and slowly introducing curriculum reform and clinics into their programs. 

Structural innovations include CEJU, the judicial school recently instituted in Uruguay, which has become the major source of candidates for the judiciary and the public prosecutor’s office, in the process loosening the traditional hold of the Supreme Court over entry into the judicial career. Moreover, CEJU workshops are training sitting judges in ADR techniques as well as bringing them up to date on other legal developments and innovations. In Argentina, the Ministry of Justice has an well-organized program of mediation training and diffusion and has introduced it as an essential component in its legal aid clinics in four lower-income neighborhoods. Chile also has inaugurated a new judicial academy and has reformed and improved its legal aid and public defender programs.

In the normative area, several countries have either replaced or are in the process of replacing the investigative (inquisitorial) magistrate with an independent prosecutor, and in introducing  oral hearings into their civil and criminal procedures. However, while oral trials and other innovative reforms can vastly improve the administration of justice, they require complementary structural improvements: more and better trained judges to preside them; clerical staff or other means to prepare transcripts of the proceedings; adequate physical space to enable judges to hold hearings with the presence of opposing parties, counsel and even interested public; computerization of judicial processes and computer links to essential legal data; improvements in other public administration services whose timely collaboration is essential for an efficient administration of justice, such as the investigatory police, other departments who must issue official reports or statistics, the public registries, and the like.   

The rule of law and an accessible, efficient and fair  administration of justice can be one of the essential building blocks for an effective democracy. But potentially adverse side effects from law reform projects cannot be ignored; a pure free-market approach, for instance, will inevitably lead to a concentration of resources in a privileged few. Thus, if the poor are to participate more evenly from economic growth, they must be provided with effective access to the allocation of goods and services, including justice.

What then can such global actors as multilateral aid institutions, lawyers, and academics from the more developed nations contribute to this process?  There is at present a much better understanding on the limits in using law, particularly when based on imported models, to bring about economic and social change. Still, international donors sometimes dont  pay much attention to this accumulated knowledge and understanding. Bound to their goal of advancing the integration of developing nations into the global economy, their legal reform projects often seem limited to pursuing a market facilitating legal framework. (McAuslan, 1997: 41-44.) 

Given these concerns, there are practical and academic courses of action for global players. 

Practical courses of action: future law reform programs should adopt as a common practice the full involvement of local lawyers and other local consultants and scholars. This participation is especially important as regards pre-implementation studies of existing situations and possible options for reform, as well as follow-up studies or continuing assessments of the projects in question. Training in preparing, understanding and implementing new legislation also must be an integral part of any law reform program. Furthermore, the focus should be on all the aspects of governance, not just its role as facilitator to a market economy.

Academic courses of action:  As Macauslan notes, there is a distinct need to foster closer links between the academic and practitioner community in respect of law reform as a contribution to better governance.(id.,43), through such mechanisms as annual workshops involving both communities; the collaboration of academic and donor and other relevant institutions in creating and organizing non-degree training programs and teaching materials on aspects of law and development.

Moreover, attention should be paid to the growing phenomenon of ‘legal pluralism’,  as demonstrated by the current manifestations of and demands, within different nations of the world, for ethnic and regional recognition in both the law and in political organization. At the same time, the global economy is producing a push toward supra-national law and judicial review. In the process, as Merryman puts it, “The state is losing power in both directions”, as we are witnessing a “redistribution of sovereignty” (Merryman et al.,1994:24). This is a problem area that is also ignored by the new neo-liberal law reformers; given its importance for the process of development. 

Where to start in this agenda? McAuslan suggests  a renewed focus on comparative legal studies  on the use of law and reform in developed countries; on the nature of law and its development in developed and transitional countries; and on indigenous institutions which should be assisted to evolve and adapt to modern functions (id.) Finally, he arrives at several conclusions well worth the careful attention of international donors (p.37-38):

1)
Any law reform project will have a political dimension; as such, it cannot be left to technical experts alone.

2)
A national constituency for law reform has to be in place before its initiation; it cannot be manufactured from outside.

3)
While relevant institutions from outside should be considered, the output has to national; that is, it must fit into local institutions and circumstances. As he puts it, “off-the-peg imports don’t work” (id.)

4)
Law reform is a long-term project; there are  no quick fixes nor can all the results be predicted from the outset.       

     �See, for instance,  the recent court decision in Chile banning a recent book, which strongly criticizes the role of the Chilean courts during the recent past.  


     �McAuslan, for instances, challenges some of the basic premises of World Bank policy.  After all, he asks,  "...how realistic is the goal of ....law reform as a contribution to good governance and the development of the market economy in developing and transitional countries, and how likely is it that law reform ...will assist them to achieve these ambitious goals?" (Patrick McAuslan, Law, Governance And The Development Of The Market: Practical Problems And Possible Solutions, in Julio Faundez, ed., Good Government and Law,(Macmillan Press, London, and St. Martins Press, New York, 1997, p.25


.


     �Lawyers Committee for Human Rights and Venezuelan Program for Human Rights Education and Action, Halfway to Reform: The World Bank And The Venezuelan Justice System, Lawyers Committee for Human Rights and Venezuelan Program for Human Rights Education and Action, New York, 1996





     � The preface of a recent comparative law text, for example, tells us that "...it is seldom the rules of law that are truly significant or interesting about a foreign legal system; it is the social and intellectual climate, the institutional structures, and the procedures characteristic of the legal system that are instructive" (Merryman, et al., 1994: p.viii)





