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Introduction

Article Four of the Weimar Constitution stated that “The generally recognized rules of international law are valid as binding constituent parts of the law of Germany.” That article played almost no role in the German judiciary during the Weimar Republic; it is possible that the legal norm was in fact legally irrelevant even in the few cases where the Reichsgericht, the highest court of the land, invoked it.
 But the article touched a raw nerve in postwar Germany. In 1919, after all, Germany had found itself an object rather than an active subject in international relations. Its representatives were excluded from much of the Paris Peace Conference, and the Treaty of Versailles was, in essence, dictated to the Germans. The process exposed how empty the notion of sovereignty could be in face of a major inequality of power or military defeat. In this context, as opposed to the context of judicial decisions, then, Art. 4 raised the question of how coercive power affected a state's relationship to the international legal order, and indeed what the nature of sovereignty was.

The purpose of this paper is to explore the meaning of Art. 4 in the context of the Weimar debate over the nature of the state. I will make the following arguments:

· First, this article had a propagandistic function as well as a symbolic one, indicating to the world Germany's reentry into the community of nations and to the German population itself a break with the past. Included in the constitution before the completion of the peace negotiations in Paris, it was intended to prove that Germany was dedicated to international law and to mark a break with German traditions of statist thinking, which often denied the very existence of international law.
· Second, legal scholars and politicians consciously neutralized the legal significance of the article over the course of the Weimar Republic, as the most important commentaries show. Its neutralization reflected the pre-war German tradition of rejecting the existence of or at least downplaying the force of international law, certainly, but also the real complexities involved with relating domestic law to international law. In other words, not just ideology was involved in the legal disempowerment of the article. 

· Third, Art. 4, whatever its judicial significance, raised a problem at the center of post-war German political thinking. For the article raised the question of how state law and international law related, indeed of whether international law in fact limited popular sovereignty. Politicians and legal writers on both left and right condemned the peace dictated by the Allies. They argued the Germany had ceased to be sovereign, and that the international law of the Entente merely propounded the fiction that Germany was sovereign.

· Fourth, the discussion around Art. 4 reveals an important function of a democratic constitution beyond positive law itself: to lay out the challenges that a political community will have to confront in the future. The democratic constitution posed a challenge to the German statist tradition; Art. 4 was not just about the validity of international law within domestic law, it was about the principle of legality itself. Democratic constitutionalism assumes that legal procedures "constitute" the state, that the existence of constitutional rules allows one to determine which activities carried out by someone claiming to act in the name of the state are really actions of state. In this sense, law is not just an element that binds state actors, law creates state actors. By contrast, the constitutionalism of the German Empire assumed that the state preexisted the constitution, that original state power was modified by but not constituted by constitutional rules. If an individual signs a treaty, that signature is imputed to the state only if the individual is legally permitted to sign the treaty. By the same token, violating the terms of a signed treaty must also raise issues of legality. Did the individual violating the treaty have the authority as a state actor to do so, or did he not—making him in essence a criminal? This question was at the heart of one of the few criminal cases to bring up problems in international law during the Weimar Republic, the 1931 trial of Carl von Ossietzky for revealing secret military programs that explicitly violated the provisions of the Versailles Treaty.

· Finally, I would like to conclude with the suggestion that Art. 4, far from being meaningless, raised the key issues of legality and of the relationship between democracy and the community of nations that would continue to resonate over the course of the twentieth century. It is not by chance that Art. 4 was incorporated into the new West German Basic Law of 1949, nor that its words would make their way into a series of other post-authoritarian, democratic constitutions. 
Origins and Original Intent of Article 4


Hugo Preuss, a left-liberal, democrat, German patriot, and Jew, played the central role in writing the constitution and guiding it through the National Assembly—no easy task in the fractured German political world after the War.
 Two contexts are especially important for understanding Preuss's decision, taken in concert with the new interim leaders of Germany in late 1918 and early 1919, to insert what would become Art. 4 into the constitutional draft: the Revolution of 1918 and the First World War. 

Hugo Preuss initially introduced an article that stated: "The Reich recognizes valid international law as a binding component of its own law." He would later write that the article was intended to be part of a comprehensive statement of principle for a new democratic state, which would proclaim popular sovereignty, the subordination of the Länder to the central state, and entry into the community of nations.
 Preuss, unlike so many of his fellow liberals, greeted the explicit break with the authoritarian traditions of German politics. He cited as his model Article VI of the U.S. constitution, which on his interpretation stated that a democratic republic could enter into the community of nations as an equal, equally respecting the generally accepted rules of international law that applied to all nations equally.

The second context was obvious: the Allies had repeatedly condemned German violations of international law during the War. Indeed Wilson's defense of U.S. entry into the war relied on an argument about Germany's alleged qualitatively different approach to international law. The U.S. argued in particular that German legal approaches denied the existence of international law and asserted the legally unlimited right of the state to act as it saw fit, which contributed to the atrocities committed during the war.
 Inserting a statement about respect for international law was to send a signal to the Allies about a new Germany; as the noted British international lawyer Lassa Oppenheim remarked, “Half a confession and half a protest, and withal a promise of better things for the future, [Art. 4] was obviously inspired by the well-known charges formulated both during the war and in the treaty of Versailles.”
 Oppenheim's remark is only partially correct. Arguably for most of the delegates to the National Assembly, there was no confession involved with the approval of Art. 4, but rather solely a protest that Germany had been just as loyal to international law as had the other belligerent powers.
 One way or the other, however, the article was a response to the propaganda campaign of the Allies.


Preuss's original intent was, then, to affirm the insertion of Germany as a democratic state under the rule of law into the community of nations: Art. 4 was to function both as propaganda to the outside world and as a tool against the old order within. Over the next months, however, the article changed significantly. The original wording, with its reference to "valid international law," was replaced by the phrase "generally accepted rules of international law." The latter term seemed to exclude treaties among particular nations, by definition particular contracts rather than general rules. Indeed, the committee writing the constitution sought to limit Art. 4's application as much as possible, and to reduce a question of general principle to one of limited legal technique.


Within the committee of the National Assembly charged with working out a constitution, opposition to the constitutional article appeared immediately. Representatives of the German People's Party (DVP) and Nationalists (DNVP) condemned what they saw as an attempt to put Germany permanently under the rule of an international coalition. They feared that now an ill-defined Völkerrecht, which they viewed as the imposed wishes of the wartime enemies, would destroy German sovereignty; Gustav Stresemann referred to it as a "noose around the neck" of Germany.
 At the same time, the noted civil servant Clemens von Delbrück (DNVP) denied that "generally recognized rules of international law" existed in the first place; there was no such thing as international law, he argued, just international "conscience" (Gesinnung).
 Karl Rudolf Heintze (DVP) brought up the difficult question of what would count as "generally recognized rules": would that language include only universally accepted rules of international law, or would it include also general treaties and agreements, such as those of the Hague Convention on warfare (which the German military had consciously and repeatedly violated during the War)?
 The committee initially rejected Preuss's article, altering the wording to eliminate any reading that could put international law before domestic law. It only returned to the original wording after representatives from the Foreign Office and the Ministry of Justice assured the committee that the effect of the rule would be minimal, that the only rules that were "generally accepted" would be those agreed to by Germany, and that the political value of the statement—which was being drafted several months before the Versailles Treaty was completed and made public—outweighed any legal concerns.
 The article, the government essentially assured the committee members, would have no effect domestically; it would at most establish a rule of interpretation that was already in place in German courts, while it would placate international critics.


By the time the article made its way to the National Assembly, it had ceased to be very controversial. Representatives of the German People's Party (DVP) and the Nationalists (DNVP), who were former National Liberals and Conservatives attached to the old order, made a point of defending the sacred German state against foreign influence, but their opposition had no effect on the article's final version.
 Notably all the major issues for the German (and indeed global) discussion of international law before 1914 reappeared in the debates on the article. First, Art. 4 posed the question of how a state's own law and international law related: if international law was made by a community of nations and the state was part of that community, then was the state subordinate to the community? Or did international law, which lacked a clear "universal executive," also require universal consent to exist? In other words, was the notion of "recognition" in the term "generally recognized rules" one that implied the necessary recognition of a rule by a state if that rule was to apply to the state, as the Foreign Office had proposed? If that were the case, then was international law law—or anarchy? The revision of the article sought to neutralize its legal significance; its political significance, however, remained, at least on a theoretical level.

The Theory of International Law in the Empire and in the Republic


As in all the major nations of the pre-War world, German legal thinkers worked with many different conceptions of international law. A few argued that something like a general international law was increasingly dominating individual states, and advocated something like institutions of world governance.
 The dominant position, however, was represented by Adolf Lasson in the early years of unified Germany, by Phillip and Albert Zorn, and by Erich Kaufmann, who argued that international law was the expression of state sovereignty and was therefore revocable by the sovereign will of the state.
 While only Lasson went so far as to deny the existence of international law entirely, all agreed that no treaty, should continue to exist if conditions changed—indeed, if the interests of the state changed. The doctrine of rebus sic stantibus came together with a conception of reason of state that held that a state could never will conditions that endangered its own survival; the imperative of the life of the state could sweep aside any given international law.
 What might be termed the middle party sought to combine a role for international law with a doctrine of the state's will, in recognition of the empirical fact that international law did in fact play an ever-growing role in a globally interconnected world. Heinrich Triepel, in the most important German work on international law of the Empire, argued that international law existed insofar as the state engaged in a conscious "reception" of its rules, i.e. "transformed" international law into domestic law. In Georg Jellinek's classic formulation, the state's will was theoretically unconstrained, but for reasons rooted in empirical reality it limited itself by law (and in theory could remove these restraints at any time).
 The group around Zorn and the group around Jellinek both held that the foundation of modern law was state sovereignty; they rejected the notion that some higher, natural law stood above the state, considering such notions quasi-theological, metaphysical, and out of tune with the positivistic spirit of the times.

The doctrine of state sovereignty was difficult to maintain in the realm of real legal affairs, which helps to explain Jellinek's and others' attempts to supplement formal legal analysis with sociological observation.
 The courts, according to Triepel, were subordinate to the sovereign, and only the sovereign state could "transform" international law into state law—a prerequisite for its legal validity. But in fact, international law played an ever-growing role in German domestic law before 1914. The German judiciary, in fact, made regular use of international law to fill in gaps in domestic law, especially in the sphere of private law. In that age of globalization, contracts were international, and both the number of contracts and the challenges of dynamic technological development made it necessary for courts to fill gaps left by absent legislation.
 Meanwhile, the German tradition of legal thinking remained abstract and often divorced from actual judicial decisions, which allowed theorists to neglect what we might call, invoking Jellinek's famous phrase in a different context, the “normative power of the factual.”


Defeat in the First World War brought with it the realization that the German state was in fact not free to do what it wanted. Many German lawyers reacted strongly to the terms of the Versailles Treaty, especially the Allies' insistence that Germany alone should accept responsibility for the war, and that is should give up territories and accept economic and military conditions. The Allies seemed to take little account of the transition from monarchism to democracy.
 Some Germans condemned the peace as unprecedented, except for perhaps the Romans' peace with Carthage; others claimed that the Allies had violated a basic tenet of international law by forcing a treaty on a defeated state.
 This last argument, it must be said, reveals a surprisingly selective interpretation of the nature of contracts among states after a war, carefully ignoring Lasson's Hobbesian interpretation of treaties as the expression of the relative power of the contracting partners, the 1871 Treaty of Frankfurt, which took territory from France and imposed high reparations, and the even more radical Treaty of Brest-Litovsk. Pre-war conservative accounts of international treaty-making had excluded consideration of justice and morality—in large part because they assumed that German power would always prevail. Conservative jurists now rediscovered natural law when it served German interests. Natural law served as a weapon of the state in international law.
The reception of natural law among German international lawyers in the wake of Versailles did not necessarily mean that they developed new doctrines of how international law related to domestic law. A glance at the leading handbooks of constitutional law shows that their general sense was that Art. 4 would have little or no practical effect on law. Anschütz's handbook, which went through fourteen editions during the Weimar Republic, arguably reflects the standard doctrine of the time. On his account, Art. 4 made very little difference. It provided for the transformation of the general rules of international law into domestic law by the courts, but Anschütz remained vague as to how that would actually work. He also made clear that "general" referred to those rules that were accepted by the sovereign state. Germany remained autonomous and, insofar as international law played a role in it, it did so only with the explicit or implicit approval of the "sovereign," i.e. the political system of the Republic. Simple legislation could rescind any particular rule of international law; the sovereign state was free to bind or unbind itself.
 Anschütz's student Fritz Mieck made this argument even more strongly at the end of the Republic. Mieck argued that Art. 4 changed nothing in practice. He also asserted that while a rule need not be accepted by all states to be considered "general," it did require acceptance by all important states like Germany. If Germany did not approve of a rule, then, it could not be "general" in the first place. In the end, either an explicit or implicit act was necessary to transform an international rule into an internally binding rule. The norms of international law in themselves, Mieck held, bound only the states, not individuals or individual officials.

Friedrich Giese's commentary took issue with Anschütz. Giese claimed that the article was much more than a "superficial political confession without dignity"; it served to make the "generally accepted rules" of international law immediately valid for citizens and officials, without any "transformation" of these rules into domestic law by the state. In other words, the transformation clause posited by Triepel and Jellinek was no longer necessary; generally recognized rules of international law were automatically positive law, and did not have to be justified through complex legal fictions.
 That said, however, Giese offered little concrete detail about how the article really changed the legal system. After all, the rules were "general" if accepted by Germany, they were general rules rather than specific treaties, and where these rules came into conflict with German statutes, the rules gave way. All they seemed to do was to reaffirm existing practice—even in the writings of a theorist like Giese, who was sympathetic to the new rule. Julius Hatschek was likewise deeply committed to recognizing the validity of international legal norms as a separate and objective legal system, yet did not argue that Art. 4 allowed the general rules of international law to overrule state decisions. Instead, he viewed the article as a reference to the quasi-organic growth of generally accepted rules of international behavior, such as the presence of a head of state to sign treaties, recognition of consular rights, special protections for foreigners, and no extradition for political crimes. For Hatschek, international law involved the coordination of states, not their subordination under a higher power.

The abstract nature of German constitutional jurisprudence worked to limit the effects of Art. 4, because it closed down discussion of possible applications of the law in favor of proclaiming the abstract meaning of a legal norm. From a U.S. point of view, the German discussions about constitutional law are remarkable for their abstraction, including the avoidance of actual cases where constitutional articles became relevant. So did the article make a difference at all, or was it merely a waste of ink? It was important in two important respects. First, Art. 4 put the problem of how the state related to international law front and center in theoretical discussions; it served as the way into a generalized criticism of the notion of the state's will that would point toward a different conception of international politics, the topic of the next section. Second, Art. 4 was one of several articles in the new constitution that posed the question of how state and law related in judicial practice, a matter discussed in the final section of this paper. 
The Challenge of International Law to the Doctrine of the State's Will

Discussion of the state's will circled around the so-called Pure Theory of Law, associated with Hans Kelsen. The most important intervention in legal theory between 1910 and 1945, the Pure Theory of Law moved from a neo-Kantian critique of the foundations of legal thinking to a fundamental criticism of generally accepted notions of sovereignty, legal order, and normativity. Kelsen focused on the problematic relationship between power, law, and morality, insisting that the three categories at no point necessarily coincided. The theory did not serve a specific partisan aim: as Kelsen would note in the final years of the Weimar Republic, scholars of "almost all political tendencies" were among his followers.
 It was not, as its critics on the right (and left) alleged, the ideology of democratic liberalism, except perhaps in that it made the necessity of political judgments clear, and debunked reference to mythical concepts like the "will of the state" or the "people" as justifications for power. 

A full restatement of Kelsen's theoretical position is impossible in this short space.
 What mattered most in the discussions of the 1920s is that Kelsen's theory drew attention to the logical process of legal thinking. A legal scholar usually asks a very specific question, such as whether a specific person is authorized by law to undertake some kind of action. The act of authorization comes from some higher authority: a city council, for example, may authorize a person designated the dog catcher to catch stray dogs.
 Such authorizations usually involve discretion: the definition of "stray" cannot encompass all circumstances, and the dog catcher must exercise judgment in carrying out his or her duty. The legal scholar, in a contested case, would go back further: what legal entity authorizes the city council to grant this authority? Whence does the authority of that legal entity derive? These are the questions that drive legal disputes; at issue is legally authorized authority and its limits. And the legal scholar must ultimately assume some originary norm (Ursprungsnorm) from which the authority arises. This has to be an assumption, because any authorizing norm derives from some authority, and especially in the case of foundational law, the law that derives from an authority is assumed to create that authority in the first place. This is an obvious paradox, because the authorizing norm may be based on political considerations, moral considerations, or social considerations, yet none of these are sufficient in themselves to ground a specifically legal structure, which for Kelsen is not reducible to power, morality, or social facts.
 The legal scholar has to engage in this logical exercise because his or her job is precisely to conceptualize law as a coherent entity and provide answers about what is and what is not actually law. The Pure Theory of Law affords not just insights into the structure of normative orders but also insights into the way law claims, at least, to function as a coherent discipline with its own set of internal laws and principles. In Weberian or Luhmannian terms, Kelsen's theory investigates law as a system—law's Eigengesetzlichkeit.


As noted above, the dominant approach to public law in the German Empire took as its point of departure the will of the state. In Jellinek's terms, the state engaged in a process of self-binding in order to create law. In Triepel's terms, it made an active decision to "transform" international law into state law in order to give it validity. The will of the state founded the system; international law was therefore an effect of the will of the state (or several states). In a sense, Jellinek's and Triepel's methods of analysis followed the same path as Kelsen's: to move back logically from existing norms to determine the "source" of law. Where they differed from Kelsen was in their assumption that the state itself constituted an original, "causal" source of law, rather than a primal point to which legal origins were imputed, an imputation that was based on a prior assumption. The assumption that the state was a real, living entity was expressed clearly by Erich Kaufmann, who referred to it, citing Otto von Gierke, as the "corporeal form of a spiritual national community" (leibliche Gestalt einer geistigen Volksgemeinschaft), whose "social value" was the "victorious war."
 It was relatively easy for Kelsen and his school to tear down the notion that the state as legal actor was the same as the state as material power. The former was theoretically unlimited and "sovereign," while the latter was limited in its actions and finite, always in a world of unending causation.
 These were in fact two different entities, Kelsen maintained. And even more important, the "will of the state" in legal terms could not logically be derived from a state that was itself constituted by law.
 The "will of the state" in Gierke's or Jellinek's sense was a myth.

Kelsen's student Alfred Verdross argued that Kelsen's method forced scholars to reconsider the very basis of the legal order. Factually, he argued, the legal order originated elsewhere: in international law. Verdross offered as proof the common-law doctrine of international law that even in the event of a revolution, a new state was assumed to maintain the international agreements and obligations entered into by the old one. This assumption guided other state actors in international relations, and even the Soviet Union, he argued, was finding itself forced to follow this rule.
 Contemporaries already pointed out how thin this argument was, given the far greater role of actors legally empowered by individual states.
 But the example of the Weimar Constitution reveals to what extent new constitutions found themselves constrained by international organizations: the Allies themselves demanded, as part of the Versailles Treaty, that Germany amend Art. 178 to exclude the possibility of unifying Austria with Germany.
 Indeed, modern constitutions normally come into being in an international context; they create institutions that are recognizable to other international actors, and officially recognized as such. From an empirical perspective, Verdross argued, the sovereign "will" underlying the constitution is a creation of the constitution itself, which gains its recognition from the international community.


Verdross declared the state a mere fiction, an ideology.
 Verdross made an even stronger argument that deviated from Kelsen's: that one could discover the source of law, and not merely assume it, in the body of moral and political precepts uncovered by scholastics like Suarez and early modern international lawyers like Grotius.
 In other words, he claimed to (re)discover a higher law of nations. For Verdross, Art. 4 of the Weimar Constitution, then, recognized the fact of a higher order from which state law was derived; it did not create any new law. After all, he claimed, citing his own experience with Austro-Hungarian military courts during World War One, German and Austrian courts had already recognized international law within their own decisions; all that Art. 4 (and Art. 9 of the Austrian Federal Constitution) did was to recognize existing fact and state that citizen and state office were immediately bound by international law. Since some actor had to be bound for the law to have an effect at all, since the state was a mythical being, Art. 4 merely stated the truth: international law stood above state law.


The reverse position was also possible from within a legal position that argued against methodological dualism: Max Wenzel, not in Kelsen's school but coming from a similar theoretical position, rejected Verdross's arguments and argued that all law existed insofar as it could be imputed to the state. For him, Art. 4 changed nothing about the basic nature of law.
 


Kelsen took a different tack. His theory did not admit of an ultimate source of law, nor could it: that ultimate presupposition was, as noted, a legal-logical necessity founded on a series of extra-legal considerations.
 A legal scholar had to make an "epistemological-theoretical hypothesis" that the legal order originated from either the sovereign state, which was the source of international law, or from international law, which provided the legal categories for recognizing the "state" and authorizing its actions (including war).
 The conclusion was more disturbing than Verdross's. Now the legal scholar was faced with a choice (Wahlmöglichkeit) between two claims that seemed to exclude each other. And the claims were neither fully rational nor innocent. As Kelsen argued, since sovereignty in the sense of absolute and final power did not and could not exist in the world, its existence outside of law could only be located, if anywhere, in a psychological condition: sovereignty was the product of mass psychology.
 (Coming from a different theoretical position, Preuss made a similar argument: the positivist account of the will of the state amounted to a natural law that assumed the sovereignty of the ruler [Herrschersouveränität]. Preuss wrote that just as democratization required the state to recognize pluralism and the rule of law within, it also required a new conception of the state as one among many that had to cooperate.)
 The hypothesis of state sovereignty, Kelsen claimed, corresponded to the political thought of modern imperialism; he cited Adolf Lasson, who had denied the existence of international law in neo-Hegelian fashion, while also asserting the natural tendency of states to expand. And against that "subjectivist" position he stated an "objectivist" position that saw states—and their borders—as constituted by international law, which he said corresponded to pacifism and the call for international governance.
 Kelsen made clear his own preference for the development of international law beyond its current primitive state, and for the "radical suppression" of sovereignty—but saw that as an "infinite task," in the Kantian sense of a universal imperative, rather than a claim about reality.
 By the same token, Kelsen implied that a position starting from the solipsistic subjectivism of the state was defensible—although as political assertion rather than as scholarship. The most disturbing aspect of Kelsen for the statist tradition (left or right) was not his "cosmopolitanism," but his deep relativism. By exposing the questionable foundations of jurisprudence, Kelsen promoted a method of legal analysis that forced scholars to make clear their political or ethical intentions. Even if he agreed with some arguments about the international order put forward by a pacifist scholar like Hugo Krabbe, for example, he considered Krabbe's approach unscholarly because ethical aims were blended with claims to legal science.

Already in the Weimar Republic, Kelsen's method came under fire for its alleged lack of realism: the state became a construction rather than a real, living will in the world, law became the product of legal analysis rather than a real force. Scholars obsessed with a supposed bedrock of the real in the form of the state asserted that a political unity had to "concretely exist" and that no contract existed without a "real" decision.
 The reference to crude power, decisions, and the state as an actual thing holds an appeal, certainly, for those yearning for access to an immediate reality. But precisely in his criticism of theories that asserted the substantial reality of the state lay Kelsen's realism. Just because someone named “president” takes an action or makes a decision, there is no reason why that action should be imputed to the will of the state. The actions of an individual are transformed into the will of the state if the argument succeeds—and it may well succeed by way of mass psychology—that that individual is authorized to act in this way in the name of the state. If, for example, a state actor orders that torture be carried out against the explicit word of international law, then the question is not whether that act of torture exists, but whether the state actor was authorized to order it. Perhaps the state actor was authorized, because the legal scholar assumes that that actor may act to "transform" international law into state law—and may equally well act to "transform" it into non-state law. In such a case, one might note, legal construction is what constitutes the state. The "existence" of the state is not primary, but different constructions of the legal order are.

To summarize, then: rules served to "construct" the will of the state, according to Kelsen's theory. The office-holder who commands torture is either in this action a criminal and not an office-holder at all, because rules do not permit such a command; or he or she is an office holder and the rules governing the office permit him or her to command torture. At issue is how to interpret the rules that construct an office—and who should do that interpreting. The debate over who interprets, i.e. judicial review, was a lively one in the Weimar Republic. Despite questionable arguments to the contrary, there was—and is—no a priori reason to assume that the person who issues the commands should be the one to determine whether those commands fit within the set of rules that constitute the will of the state. Perhaps an independent court, not an actor per se, should have the task of evaluating actions for their correspondence to law. Nothing at all forbids a priori the creation of a constitutional court. But by the same token, nothing requires legal disputes to be resolved by a court.
 

The German High Court (Reichsgericht) and Article 4


At issue was how law related to power. Kelsen's theory offered no a priori argument against any specific political system; the Pure Theory of Law made no essential distinction between an organized robber band and a state. It held that political power never merely existed, but was always the result of an intellectual construction, a conception of normative order. Moreover, it held that the method of arriving at a construction that connected (normative) law with (causal) reality was necessarily "impure," in the sense that neither causal reality nor normative conception led to clear conclusions about what ought to be done.
 Hard cases are hard because they require a legal actor to interpret and apply law in an active manner; interpretation was a necessary part of Kelsen's theory of the judiciary.

What if, for example, a private individual exposed in the press a violation of international law by a person or group authorized to act by the German state? This case could show how constitutional law and international law interrelated, the laws founding the state and the laws founding the international order, related. The case in question, the Weltbühne trial of 1931, concerned the publication of an article that revealed the secret development of an air force, in violation of the terms of the Versailles Treaty.
 The article's author, Walter Kreiser, and the Weltbühne's publisher, the renowned pacifist Carl von Ossietzky, were charged with and convicted of treason and the betrayal of military secrets.
 They were sentenced to 18 months in prison.


There were actually two dimensions to the case: the German state's relationship to the Versailles treaty and the defendants' publication of military secrets. The German high court did not consider the former, choosing to focus exclusively on the latter. I consider both aspects in the following discussion.

The German government clearly violated the terms of the Versailles Treaty in this instance. Germany had signed the Versailles Treaty under duress, of course. But then again, power differences enter into most treaties, and indeed are characteristic of contract in general, as Adolf Lasson (and indeed Thomas Hobbes) had noted long before. Germany had not repudiated the treaty (which, according to most interpretations of international law, it could well do under changed circumstances: the principle that treaties are binding, pacta sunt servanda, was always accompanied by the principle that changes in reality could lead to a treaty's substantial renegotiation or end, rebus sic stantibus).
 No German government had stated publicly that it would ignore part or all of the Versailles Treaty, and the Locarno Treaty presumed that Germany would continue to obey Versailles. The President (and with him the government) had the right to negotiate treaties, certainly (Art. 45). But that article went on to state that treaties that involved areas under the jurisdiction of the Reichstag required Reichstag approval, and military budgets were definitely part of that jurisdiction; presumably this was an expenditure that constituted a probable violation of a treaty, and thus required Reichstag approval on more than one ground. Art. 178, par. 2, stated explicitly that "the provisions of the peace treaty signed on June 28, 1919, in Versailles are not affected by the constitution"; as noted, this article served in 1919 to halt attempts to annex Austria to Germany. Although legal scholars disagreed over the relationship between the peace treaty and German sovereignty, at the least it would seem to limit the actions of the German state with respect to its provisions.
 The Reichsgericht, in its decision, did not address whether the government had acted legally in this case at all; it did not even consider the "collision" of international, constitutional, and criminal law, at least in its written decision.
 At issue was not the legality of the concealed rearmament, but the way the defendants exposed the rearmament through the press.


The defendants were accused of publishing military secrets in violation of both the general law on espionage and the law on military secrets of 1914. Paragraph 92 of the Criminal Code was clear on this score: whoever intentionally betrayed military secrets that would be damaging to the well-being (Wohl) of Germany to a foreign power would be subject to prison time. "The Law Against the Betrayal of Military Secrets" of June 3, 1914, reiterated the point. Because of the nature of the alleged crime, this trial—like many others in the Weimar Republic dealing with press revelations of state activities classified as "espionage"—was secret. The judgment—also kept from the public—declared the defendants guilty of publishing information about secret military activity that could be damaging to German military interests. In other words, the court, on the basis of arguments presented to it by the government itself, concluded that the Weltbühne article had, indeed, told the truth; its secrecy, according to the government, was in the interest of the defense of the country, an argument that the court accepted at face value. The court refused to hear expert witnesses from the defense, who were prepared to argue that the information provided was in fact well known to experts in aviation; at issue, it argued, was the relative secrecy of the information, not its absolute secrecy.
 Since the defendants had intentionally revealed the military secret, and since they had done so by way of the press, which was read by foreign powers, they were guilty of the crime.
 Finally, they had violated a basic principle: "Dem eigenen Lande hat jeder Staatsbürger die Treue zu halten," or every citizen should be loyal to his country; they had crossed the line from objective criticism to "baiting and betrayal" (Hetze und Verrat).  "The criminal act of the defendants, which has violated their duty of loyalty as citizens, is to be considered damaging to the state: unconcerned with the interests of their fatherland in a difficult time and with conscious contempt, they far overstepped the bounds of objective critique out of a need to create a sensation."


Although the court had a weakness for the Right, the decision did, in fact, apply the law of the land, which defined espionage and treason as the court applied those concepts.
 Certainly the court was not interested in making a point about the importance of freedom of the press. In any case, that freedom was, as the constitution expressly stated, still subject to the limits set by general laws.
 Certainly the court deferred to the government's own definition of what constituted information that would represent a potential danger to the country; the court's refusal to call defense witnesses to show that the information was in fact not secret was questionable, and formed the basis of the 1992 attempt to revise the earlier judgment.
 The political proclivities of the individual judges involved in the case reinforced their unwillingness to challenge the military.
 The court also seems not to have considered that the information provided was, in fact, quite trivial, as a Social Democratic inquiry presented to the government in 1932 pointed out.
 But even this refusal to hear defense witnesses fit with the traditional subservient role of the German judiciary—and the secrecy of the proceedings allowed the judges to avoid answering these questions.
 The court's timidity reflected its own weak tradition of constitutional review.

The problem of how international law and domestic law related is a separate question. It was possible that one could blow the whistle on a violation of international law, and in so doing might reveal military secrets, i.e. commit treason or espionage. But absent the kind of whistleblower law that was finally approved in the Federal Republic, only a strong interpretation of the law—which was not to be expected from the courts during the Weimar Republic—could have led to a different judgment.
 Would it have been possible to argue that Art. 4, even in the weak sense developed in the Weimar Republic, offered a defense? As noted above, the notion that treaties are binding was at least potentially to be construed as a general rule of international law, and itself not a treaty; such a rule would make it necessary for a German government that acted in violation of a treaty to state clearly that it was doing so, i.e. to declare that the treaty was invalid. Actions taken outside of that framework would thus not be actions imputed to the state, but rather illegal actions of private individuals. And from another perspective, at issue was the principle of legality per se—a principle that Art. 4 merely restated. Treaties involving budgetary matters, for example, fell within the competence of the Reichstag, and thus had statutory status; if the government took secret action against parts of such a treaty, was it not breaking the generally recognized principle that treaties are binding—unless expressly abrogated?


This would have been a difficult argument to make, and probably the court would not have dared to make it, barring some kind of self-executing clause directly applicable to the matter.
 The court apparently did consider the question of whether the activities violated the Versailles Treaty and the Paris Accord on Air Travel, but set that question aside in the face of the state of emergency the state claimed to be in.
 The wording they chose in their judgment shows the political world in which they were operating: they assumed a prior loyalty of the citizen to the state, and defined the latter implicitly as the executive that made decisions on military matters, not as the law that constructed the power of the state. Note the phrases in the decision cited above: "unconcerned about the interest of the fatherland"; "damaging to the state"; "sensationalism"; "betrayal." A political, rather than formal-legal, logic was at work here. 


That logic was already present in an earlier, much-cited case of the German High Court of March 14, 1928, which served as a precedent for the 1931 decision. The journal Das andere Deutschland had published reports of connections between the army and right-wing militia members persisting after the crisis of 1923. Such connections clearly violated the terms of the Versailles Treaty and potentially indicated financial actions by the government not authorized by the Reichstag. The defendants invoked the freedom of the press (Art. 118) and Art. 4 in their defense. The court argued that the articles were irrelevant to the case. Press freedoms were subject to limits set by general laws, including Section 92 of the Criminal Code; international law, the court argued, by definition could not apply to individuals, but only to states, so the requirement of the Versailles Treaty that the signers engage in a "good faith" effort to uphold the treaty did not apply to individuals (even leaders of the state).
 Most important, the court argued that citizens had the duty to be loyal to the state; this was their "highest commandment." Thus  publishing secret information and thereby making it available to "enemy alliances" was illegal, not just on positive legal grounds but also by a kind of natural law. Again, the reference to a quasi-natural entity, the state; again, the deferral to the government regarding what constituted a secret. In one of the most important summaries of the law of espionage of the day, Hellmuth von Weber summarized the state's argument in what was probably the dominant interpretation of the day: the state defined—according to its subjective interpretation—what constituted a secret (thereby sidelining judicial review of content); the state itself was a real organization, and as such stood above the individual, and no citizen could have the right to fight governmental measures that the state viewed as damaging with the means of treason. The state, he concluded, was not to be conceptualized as a realization of the legal order, but rather as something apart from the legal order: "Only on the "level of being" (Seinsebene) is the state vulnerable and in need of protection. Betrayal of secrets [Verrat] concerns the state with respect to the power it exercises as a social organization. The state, in other words, was a social entity in the real world, not merely in law, and "for its continued existence it is irrelevant whether its actions contradict a legal norm or not."
 Von Weber's essay concluded with a statement that directly contradicted Art. 4, however conceived, on political grounds: "A norm of international law that would suspend the subject's duty to be loyal, insofar as that duty concerns situations contrary to international law, does not exist."
 Well before the Nazis came to power, jurists had developed the notion of a state of emergency that allowed the state—conceptualized as an existential being prior to the law rather than as constituted by the law—to act against the word of the law, if it deemed such action necessary.
 A judicial "enabling law," in a sense, preceded the Enabling Law of March 1933 by several years. And its sources lay not in the work of only Weimar theorists, but in the legal traditions of the German Empire.
Conclusion

Art. 4 of the Weimar Constitution served no clear legal function, narrowly conceived, during the Republic. It approved the "transformation" of international law, especially common law, at a non-controversial level, but when international law threatened actually to mean something, to hold the state to the rules its itself made, the courts deemed the article irrelevant. Commentators from the Anglo-American world expected that the court would eventually be forced to consider the meaning of the article more carefully as German democracy and the international community of nations continued to develop.
 Whether they were right or not, the Nazi seizure of power brought the experiment to an abrupt end. The National Socialists never got around to suspending Art. 4, and indeed Nazi courts cited the article in some of their decisions—when it was convenient. They also said clearly what was already implicit in the Weimar courts' decisions. First, "What the generally recognized rules of international law are within the meaning of Art. 4, the German Reich by virtue of its sovereignty is alone entitled to determine."
 Second, "Art. 4 of the constitution, by which the generally recognized rules of international law are binding elements of German Law, is not to be understood to mean that in view of the international law principle 'pacta sunt servanda,' the legislature should be constitutionally prevented from enacting a statute contrary to the treaty."
 With this starting point, it became clear that Art. 4 did not need to be suspended, since following the dominant doctrine of the day as well as judicial practice, the sovereign legislator could override it in any case. 

National Socialist jurists had contradictory approaches to international law. On the one hand, they continued to demand that Germany be treated according to principles of justice and fairness; on the other hand, they in no way obligated Germany to treat other nations according to those principles. The result was, in the words of Lawrence Preuss, "a specious legal rationalization for any step which the National Socialist government...may choose to take."
 Law is a tool, so it should not be surprising that lawyers would seek to apply it in order to support their side; legal doctrine, however, seeks consistency and coherence, and these principles were of no interest to the Nazi leadership or to Nazi jurists. Here is not the place to reflect on what effect this fuzzy anti-legalism had on the German polity; suffice it to say that the argument that power is what matters cannot solve problems of jurisdiction and consistency. The Nazi rejection of clarity about how law and power related would become one of the problems of organization faced by the Nazi state.

Art. 4 was, however, by no means useless, even if its specific legal meaning was unclear. First, it focused attention on one of the central questions facing the international order and German democracy: how Germany would relate to the community of nations. In other words, it put the question of national sovereignty and international law front and center. Second, the article served a public function even if not a legal function of raising the question of the legality of state actions. At least it provided a way of questioning the laws on espionage and treason in Weimar, even if it was not yet a successful one. The foreign commentators who noted that courts would eventually have to consider this article were probably right over the long run, though not over the short run. And Art. 4 served to reinforce the argument that the Nazi leadership operated outside of the law at the Nuremberg Trial. An invocation that was clearly based on an incorrect reading of the article's actual meaning in the Republic—but one that was strongly implied by an article designed to make a statement to the world about Germany and international law.
 It is no accident that the founders of the Federal Republic adopted a stronger version of Art. 4 in the Basic Law, to signal Germany's return from barbarism.
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