
An Analysis of American Influences on 
Taiwan’s Free Speech and Press 

Jurisprudence 
 

Outline of Presentation by Anuj Desai 
Assistant Professor, University of Wisconsin Law School 
International Conference on Law and Democratization in 

Taiwan and South Korea:  Twenty Years’ Experience 
Fri 19 October 2007 

 
 

 
I. Background/purpose of research 

a. Role of court as an institution in democratic transition 

b. Role of law/legal theory/legal ideas as incorporated into 
court’s jurisprudence 

c. Role of ideas from foreign courts, and in particular American 
courts, in shaping that legal theory and ideas 

i. Use of foreign law as method of democratization, in 
part because of the uniqueness of Taiwan/ROC status 

d. Specific role of American free speech jurisprudence 

II. Background re: foreign sources and the Constitutional Court 

a. Justice Ma’s concurrence in Interpretation No. 342:  
distinction b/w body of text and footnotes 

b. In general, importance of concurring and dissenting 
opinions, as well as petition, in understanding/tracing 
foreign sources of law 

i. No concurrence/dissent in No. 364  

ii. No citations in partial dissents in No. 445 

III. Research at preliminary stage –  

a. Long-term goal: to address all Constitutional Court 
Interpretations related to Articles 11 and 14 of the ROC 
Constitution (“Freedom of expression”) 



i. Article 11 – “The people shall have freedom of speech, 
teaching writing and publication.” 

ii. Article 14 – “The people shall have freedom of 
assembly and association.”  

b. Today’s talk – focus on two areas of constitutional 
jurisprudence: 

i. Access to the media – Interpretation No. 364 

ii. Use of streets/parks/public areas for protest – 
Interpretation No. 445 

IV. Interpretation No. 364/Access to the media – Introduction 

a. Court’s first case interpreting Article 11 

b. End of Fifth Term (September 1994) 

c. Petition brought pursuant to recently promulgated 
Constitutional Interpretation Procedure Act § Art. 5(3) that 
allows one-third of legislature to bring petition 

d. Legal issue was whether “the right of access to the media [is] 
a kind of freedom of speech protected by Article 11 of the 
Constitution.” 

V. Interpretation No. 364 - Background of petition (June 1993) and 
Interpretation (September 1994) 

a. Law being considered at time was a new Cable Television 
Law (CTL) 

b. Two reasons that legislature was considering CTL 

i. “Democracy Channels”/opposition use of cable 

ii. U.S. pressure re: copyright infringement 

c. Executive Yuan draft of law – January 1992 

d. Peng Pai-Hsien/DPP draft – March 1993 

e. Chou Chüan/New KMT Alliance draft – June 1993 

f. Bill passes July 1993 
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g. Petition brought in the midst of these heated legislative 
debates 

h. September 1993 – some DPP members decide to launch a 
broadcast television station without government 
authorization 

i. January 1994 – GIO agrees to accept applications for a 
fourth broadcast television station 

j. April 1994 onwards – crackdowns on underground radio  

k. September 1994 – Interpretation No. 364 

l. January 1995 (after Dec. 1994 elections) – more intense 
crackdowns on underground radio and Washington DC 
protest by Hsu Jung-chi, the popular talk-show host of the 
“Voice of Taiwan” station in Taipei – Hsu refers to media 
structure as “unconstitutional” 

m. June 1995 – government grants the fourth television 
broadcast license to the People’s Broadcasting Corporation, a 
group associated with the DPP 

VI. Interpretation No. 364 – the Petition 

a. Monopoly nature of media ownership b/c of property, 
structural and economic factors - access to media as a way 
to prevent harm to democracy caused by monopoly 

b. Those who are disadvantaged, economically, socially or 
politically, are unable to express their opinions 

c. Because spectrum is allocated and managed by government, 
it should be viewed as a public forum 

VII. Interpretation No. 364 – Court’s Holding and Reasoning 

a. Petition is only filing; no oral argument or government filing 

b. Reasoning begins with direct connection between freedom of 
speech and democracy: “Freedom of speech is the very 
foundation of a constitutional democracy.” 

c. Electronic media included in Article 11 protection 

d. “Scarcity” rationale – because spectrum is limited, state 
must enact laws to govern access to the airwaves and must 
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do so in a way so as “to ensure the balanced development of 
radio and television and increase the availability for the 
average person.” 

e. There should be a “Fairness Doctrine” – a person who has 
been harmed by a “wrongful media report[] or commentary” 
should be “entitled to offer a response or request the media 
to revise” the incorrect story 

f. Right of access must be tempered by ensuring that media 
station owners continue to have the editorial freedom: If a 
media company fears “having to accept unconditionally any 
individual’s demands to express his or her objections … [,] 
media station owners will be subject to excessive 
compromise and hesitate to report the full truth.” 

g. Conclusion: the law must balance “the public right to media 
access” with “the media’s editorial freedom.” 

VIII. Access to Media:  United States Jurisprudence – brief summary 

a. Red Lion Broadcasting v. FCC (1969) – upholding 
government-imposed right of access to media 

b. Miami Herald v. Tornillo (1974) – emphasizing media owner’s 
editorial freedom 

IX. Access to Media:  Justice (then Professor) Lin’s article drawing 
from U.S. jurisprudence 

a. Principle of a right of access to media 

b. Imposition of a right of access as a restriction on the freedom 
of media 

i. Specific mention of the potential “chilling effect” of 
right of access (i.e. right of access will create incentives 
to avoid controversy) [Note:  for obvious reasons, there 
is no mention of this in the petition.] 

X. Interpretation No. 445/Assembly and Parade Act – Introduction 
and Background 

a. Petitioners were environmental protesters who had been 
convicted in criminal court for  
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i. holding a march without submitting an application to 
the competent authority six days beforehand, as 
required by the Assembly and Parade Act, and 

ii. continuing to march despite an order to disperse and 
an order to stop the march given by the competent 
authority 

b. Very important case – oral argument held; host of 
government agencies invited to comment on petition 

c. Assembly and Parade Act 

i. Law required permit to have an “assembly” or “parade” 

ii. “Assembly” defined as a “meeting, speech or any other 
crowd-gathering activity held on the streets, roads, 
lane or alleys, or at any other public place[] or area[] 
accessible to the general public”; and “parade” defined 
as a “march by a crowd on the streets, roads, lanes or 
alleys or at any other public place[] or area[] accessible 
to the general public.” 

iii. Multiple provisions listing circumstances under which 
authorities must deny permit (see below) 

iv. Provision imposing prison time for disobeying an order 
to disperse or to cease parading 

XI. Interpretation No. 445 – Petitioners’ Claim 

a. Freedom of assembly as a means of freedom of expression 
available to the general public – assembly/parade as a way 
“to participate actively in the formation of the national will” 

b. Challenge to several of the provisions requiring denial of 
permit (see below) 

c. Challenge to provision imposing prison time for disobeying 
an order to disperse or to cease parading 

XII. Interpretation No. 445 – Court’s Holding and Reasoning 

a. Court upholds basic scheme of requiring a permit to have an 
assembly or parade 

b. Again, as in Interpretation No. 364, linkage between freedom 
of expression and democratic governance:  “Based on the 
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idea that sovereignty lies with the people, the people shall 
enjoy the right to freely discuss and fully express their 
opinions so that facts will be sought after and the truth will 
be discovered, and that the public will shall be formed by 
means of the democratic process to propose policies and 
enact laws.  Therefore, the freedom of expression is the most 
important fundamental human right in [a] practicing 
democracy.” 

c. Interpretation structured around the distinction between 
“content-neutral” “time, place, and manner” regulations – 
which the Court finds to be constitutional – and regulations 
that are “content-based” 

d. “Time, place or manner” provisions upheld: 

i. if parade is to take place in specific places (certain 
government offices, international airports and seaports 
and important military facilities);  

ii. if the person applying for the parade permit is a 
foreigner, a minor or a criminal;  

iii. if the permit applicant is a group “that is not 
established according to law”;  

iv. if the application is not completely filled out; and  

v. if another parade/assembly will be occurring at the 
same place and time. 

vi. Note the rhetoric of Article 23, principles of 
“definiteness”, “clarity”, and “necessity” – melding of 
Civil Law constitutional tradition of ROC with U.S. 
jurisprudence 

e. Content-based provisions invalidated 

i. Denial of a permit if the assembly or parade not 
advocating communism or secession of territory 

ii. Denial of a permit if “[t]here are facts showing the 
likelihood that national security, social order or public 
welfare will be jeopardized.” 
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iii. Denial of a permit if “[t]here is a likelihood that public 
safety or freedom will be jeopardized, or there will be 
serious damage to property.” 

f. Advocating communism/secession of territory 

i. Denial of a permit in such circumstances gives 
government authorities the power “to conduct a 
substantive review of the content[] of the speech prior 
to the assembly or parade.”  

ii. If no “clear and present danger to social order or 
public interests”, denying an application prior “is 
tantamount to prohibiting the assembly or parade 
merely for its advocacy of communism or secession of 
territory.” 

iii. Violates both freedom of expression and principle of 
“necessity” as embodied in Article 23 

iv. Two uses of American constitutional jurisprudence: 

1. content-based laws automatically suspect 

2. “clear and present danger” 

v. Again, use of American ideas incorporated into the law 
through the use of Civil Law tradition of ROC 
constitutional jurisprudence 

g. Other two provisions 

i. Lack specificity and “definiteness” under Article 23 of 
the ROC Constitution 

ii. Absent facts demonstrating “a clear and present 
danger,” giving the permit-granting agency the 
discretion to make a determination about the 
“likelihood” that something would happen in the future 
was “not in line with the legislative intent” and 
“infringed upon the constitutional right and freedom to 
assemble.” 

iii. Again, use of American notion of a “clear and present 
danger” to inform the meaning of Article 23 
“definiteness” in the specific context of freedom of 
speech 
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XIII. Tentative Conclusion: Court has been influenced significantly 
by American jurisprudence, but that its incorporation of that 
jurisprudence into its own interpretations of Taiwan’s 
Constitution has involved a complex interplay between 
American legal principles, jurisprudence from civil law 
jurisdictions (particularly Germany and Japan) and the 
Justices’ own perceptions of the unique needs facing Taiwan 
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