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Introduction
That we live in an age of information overload is already a cliché. Nonetheless, it is true; for digital creation has changed the way we generate and distribute information.
 We now live in a world where large, complex creations such as Wikipedia and open source software emerge through wide-spread individual efforts rather than through a single firm choosing to invest in and create an information product. The production of music and literature has changed as well. Instead of relying on the copyright industry to manage the production, marketing, and distribution of creative works, artists can take care of these functions by themselves. So although one could say that any artist is always an entrepreneur in that she creates a product and tries to sell it, today artists can and often do take on larger aspects of the business side of their work.
 Because artists are no longer locked into a gate keeping world, previously hidden or barely circulated creations are now available. In other words, it appears that the supply of creative goods (or perhaps more precisely access to the supply) is less and less of an issue. Generating demand for these goods now takes center stage. This essay explores two aspects of this new mode of production: how it arose and the problems it generates. In short, it is precisely the factors that allow for what Yochai Benkler has called The Wealth of Networks to emerge that will cause this new system to collapse. 

Two Cases To Illustrate the Shift in Value

To begin, consider two cases. In the first case, a company offers a $1,000,000 prize to solve a research problem. They post a specific data set and a specific metric as to what will constitute a solution. Consulting firms, professors at research universities, and individuals in their homes expend resources, time and money, to try and attack the problem. Whoever solves the problem will win the $1,000,000. In the other case, someone writes, and writes, and writes some more. He writes on his blog. He writes stories that appear in magazines but is paid very little. Finally, a publisher notices his work and offers to publish his novel. If the author’s books sell well enough, he may be able to earn a living as a full-time writer. At one level, these cases involve quite different processes. The first case involves large-scale, coordinated (and possibly collaborative) effort. That type of effort is usually done by concentrated entities that manage and direct resources, i.e., firms. The second case requires that one person expend time and resources to create. And, unlike the way in which a firm generates outputs, the artistic creation is usually a solitary project (e.g., writing) or involves a small group of collaborators (e.g., composing music). Yet, when it comes to making money, the cases appear to have much in common. 

Both map to what one might expect in creative production contexts. Groups and individuals labor to innovate or create. At the end of the endeavor, they will most likely earn money based on some type of intellectual property protection. If these cases had occurred just ten years ago, they would simply be two items lost in the mix of thousands, if not millions, of creative endeavors. But, today these cases deviate from the classic pattern. 

The first case is based on the Netflix Prize. Netflix uses a system called Cinematch to “predict whether someone will enjoy a movie based on how much they liked or disliked other movies. [They] use those predictions to make personal movie recommendations based on each customer’s unique tastes.”
 Netflix will pay the winner of the competition $1,000,000, but Netflix requires competitors to share their information not only with Netflix, but with other competitors.
 Furthermore, Netflix will not claim exclusive ownership of the innovation and instead take a non-exclusive license.
 The second case is based on author Cory Doctorow’s approach to making a living as a writer. Although he managed to break through the first major barrier in the writing industry—finding a publisher willing to publish one’s book, Doctorow and his publisher have agreed to have a free version of his work available online in a digital format at the same time as the publisher sold a traditional hard copy version of the work. As such, one could pay a hard cover price that ranges from around $8 to $17.95,
 or one could download it for free.

In both cases rather than following a traditional approach to the production, ownership, and distribution of a nonrivalrous good, a different approach is taken. In the firm context, one firm has created a financial incentive but has shifted to a commons-based production model. Furthermore, the firm has chosen to take only a non-exclusive license and has taken away the winner’s ability to fully internalize the benefits of the work by requiring that the winner “describe to the world how [it solved the problem] and why [the solution] works.”
 In Doctorow’s case, rather than fight the claimed harms of digital sharing of copyrighted goods, he has enabled and embraced such sharing. Beyond that already startling change, Doctorow has encouraged people to remix his creations.
 Benkler’s work helps understand what is happening in these two cases and the problems that emerge from them.
Benkler’s World
For Benkler the networked world allows for social production which in turn leads to enormous benefits. Wikipedia and open source software are two of his key examples of the way in which a networked world offers new and better modes of production. These large scale projects thrive because numerous individuals take small amounts of personal and leisure time and contribute to a large project. In the aggregate a truly wonderful product emerges. In this presentation of the networked world, creation is dynamic, ongoing, shared, and small individual acts coalesce into a larger project. So how does social production function?  

Benkler argues that the economics of social production manage two scarce resources. First, the human factor which encompasses creativity, time, and attention. Second, the computation and communication resources needed to create and distribute information products.
 Although there is evidence that computation and communication resources are still costly to many people in United States let alone the rest of the world,
 this essay focuses on those people who have a decent computer and Internet connection so that they can create and share information products. That leaves the other scarce resource where creativity, time, and attention intersect and bound social production. 

For many of the examples that Benkler cares about, creativity, time, and attention pose little problem. Indeed, when one considers Benkler’s paradigmatic examples of social production, Wikipedia and open source software, his insights map well. An individual with great or limited creativity or time, can plug into ongoing projects and contribute as much or as little as she is able. Others will examine the work, approve or disapprove, and over time the aggregate efforts yield a robust and often better product than if a firm or individual tried to build the information product using classic market style production. This system works for large scale projects but leaves open important questions that flow from the Netflix and Doctorow cases. 
Those cases exist in part because of the networked world that Benkler celebrates. But as examples of smaller, static projects that generate information products, the two cases force one to ask, what motivates these acts and what constitutes value for these types of work? Without understanding those questions, these types of production may wither and die. For, as Benkler cedes: 

Children and teenagers, retirees, and very rich individuals can spend most of their lives socializing or volunteering; most other people cannot. … human creative capacity cannot be fully dedicated to nonmarket, nonproprietary production all the time. Someone needs to work for money, at least some of the time, to pay the rent and put food on the table.
Discrete creations are absolutely reliant on a single individual or just a few of them having the creativity and time to generate new works. In addition, as Benkler acknowledges, the explosion of creations and sharing those creations means that the ability to command attention becomes vital. As this essay argues, attention leads to reputation which in turn leads to problems. The two cases bear out the relationship between attention and reputation.

Netflix has “46872 contestants on 38472 teams from 182 different countries. [It]
has received 38393 valid submissions from 4437 different teams; 56 submissions in the last 24 hours.”
 How did Netflix harness this type of social production? The Netflix Prize offers a classic incentive, money, but there is another part to the prize that relates to attention and better explains why the prize has as many entrants and much activity as enjoys. One million dollars is of course a good sum of money. Yet, when one considers that Netflix openly states that the competition focuses on improving the company’s core business—“connecting people to the movies they love”—and that the company has a market cap of $2.5 billion, receiving a one million dollar reward while fueling an ongoing multi-billion dollar business seems ludicrous. Part of the answer as to how this prize system can work lies in Netflix’s taking only a non-exclusive license for the winning solution. That allows the winner to exploit the solution at the same time as Netflix. But the contest also requires that the winner must share the solution with the world and that requirement undercuts the standard internalization model one might expect to see in this context. This openness leads to the other part, the key part, where the Netflix Prize rules state that part of the reward is “the bragging rights.” Participants are gaining reputation as the contest moves forward. When Netflix awards an annual Progress Prize of $50,000 for the entry that has made the most progress towards a solution but has not reached the solution, the results must be shared. When the Grand Prize is awarded for the winning solution, the results must be shared. It is the bragging rights or reputation that drives a large piece of the process.

A similar and perhaps more obvious appeal to attention and reputation can be seen in the Doctorow case. Technologist Tim O’Reilly has described the problem: “Obscurity is a far greater threat to authors and creative artists than piracy.” The ability to command attention addresses that problem. Doctorow gives away his work, because that practice hopefully spreads the word and cuts through the problem of being found. Unlike many copyright holders, Doctorow even allows others to use his material in fan fiction or in mashups as long as they do so for noncommercial purposes and attribute the material to Doctorow. According to Doctorow, people become his evangelists by either sharing the work or remixing it. In other words, these acts fit within a strategy aimed at furthering his name recognition and building a reputation which leads people to his work. In the end this reputation allows Doctorow to earn a living. Doctorow earns a decent sum from his novels and online writing, but for him those lead to larger income opportunities: 

[H]aving my books more widely read opens many other opportunities for me to earn a living from activities around my writing, such as the Fulbright Chair I got at USC this year, this high-paying article in Forbes, speaking engagements and other opportunities to teach, write and license my work for translation and adaptation. My fans' tireless evangelism for my work doesn't just sell books--it sells me.

As Doctorow sums, “I’ve been giving away my books ever since my first novel came out, and boy has it ever made me a bunch of money.”

So far it seems that Benkler’s world works well. Benkler’s exemplary large-scale, ongoing social production endeavors thrive because of contributions from groups and individuals. And thus far, discrete projects such as specific research goals and writing like the Netflix and Doctorow cases, seem to tap into Benkler’s world rather well. Yet, both cases have the seeds for the potential destruction of Benkler’s social production model. To understand this point, one must be clear about Benkler’s claims regarding social production as opposed to market production and his view of what is dangerous.

Benkler is not saying that social production will replace market production. He does argue, however, that social production is often superior to market production. Furthermore, according to Benkler, we must be vigilant lest old style, concentrated control over information re-emerge. In that scenario, large companies find new ways to assert property rights and control the production, flow, and use of information goods. Centralized production and powerful information intermediaries re-emerge and shut down the openness vital to social production. This picture ignores the role individuals and small groups play in social production. The very same elements that currently offer creations for free and collaborate across a range of projects are now rising to assert rights in the value they generate from their work. In other words, those who embrace social production want some return. The problem is that the law’s mechanisms to protect a key value in this world are likely to undercut the openness at the core of Benkler’s world. Indeed, Benkler points to this new value when he describes the scarce resources in social production. 
Recall that Benkler identifies creativity, time, and attention as scarce resources in social production. Creativity and time are familiar problems in the production of information goods. This essay argues, however, that in a world with an abundant supply of information goods, attention as it relates to reputation is of growing importance and poses serious problems for the future of social production. 
Attention and Reputation
In both the Netflix and Doctorow cases, attention underlies and explains why production proceeded as it did. The Netflix participants have varying levels creativity and time to dedicate to the contest. Some spend an hour or so of personal time to compete; some are at universities and have made the task part of their research; some are at consulting firms which see the contest as another project among the rest of their business. And, it is not always the largest team or most academic one that does well. At least one lone participant managed to take the lead over some of the larger team efforts.
 In the writing context, Doctorow is competing against the thousands, if not millions, of writers who have not obtained a publishing deal or who have one but languish in obscurity. Yet, whereas those without a publisher once had no outlet, today they can put their material online and try to build an audience. Even after having a publisher, few authors can earn a living based solely on their writing income.
 Enter attention.

The Netflix prize explicitly calls out “bragging rights” as part of the reward for winning the Grand Prize. Yet, participants receive some of those benefits for winning the annual Progress Prize and for placing well on the Netflix Prize Leaderboard. Furthermore, even without being required to do so, some participants have published papers and held a conference about the mathematics behind the contest; all of which has increased participants’ reputation. Other participants have used the Leaderboard to link back to their Web sites and build their reputation. Drawing attention to one’s work builds one’s reputation which can lead to other projects and income. The reputational value does not immediately generate income. The idea is that as one’s reputation grows, income will flow, and at a greater rate, later. Doctorow’s case further illustrates attention’s importance. His understanding of information overload drives his willingness to give away his work. His commitment to allowing remixes aligns with Benkler’s view of a dynamic cultural system where creators take from other creators to generate new information goods. 
Thus, the ability to command attention generates value. This fosters a reputation driven economy. And although it appears that social production eschews intellectual property protection, intellectual property will not go away. Indeed, as this essay argues, it will play just as central if not larger role but in new forms.
As rhetorician and theorist Richard Lanham has posited, once focusing attention becomes vital, intellectual property interests come to the fore, because the key assets in directing attention are part of the cultural conversation, and intellectual property is the way our society manages such assets. In other words, there are two ways that a reputation economy explains the creator’s interest in her works. First, the substance of the work itself matters for capital consists of “the literary and artistic imagination … [the capacity to] spin new patterns for how we live and to think about how we live. Capital in this view lies in the “cultural conversation.”
 This capital in the cultural conversation can be understood more concretely as that which falls under copyright—writings, music, videos, films, and so on. Second, creators have capital as those who build a brand, reduce search costs, and capture one’s attention based on one’s reputation. In sum, authors look well-beyond the copyright interest in a creation to trademark and trademark-styled claims such as publicity, attribution, and integrity rights as ways to protect the reputational value of their work. It is this drive to protect reputation that poses problems. 
Musicians, athletes, authors, and publishers now invoke trademark rationales to control, limit, or prevent use of creations in a range of areas. For example, Senator John McCain’s recent presidential campaign had several problems when it obtained licenses to use music as part of the campaign, but artists such as John Mellencamp and Heart argued that the use harmed them as matters of endorsement and false association.
 In the online context, a soccer player has sued FaceBook because a profile claiming to be his profile links to a Nazi propaganda site and the player claims that the page presents a false image which harms his carefully developed public persona.
 In addition, new creative endeavors such as mash-ups and non-commercial fan fiction uses are often stopped on the grounds that such uses threaten brand value.
 All these claims can be understood as reputational. 
In addition, these claims focus solely on the author and neglect society’s interest in access to and use of the creations. To be clear, as reputation grows in importance, it appears that some of these claims, especially attribution, serve a vital function. Nonetheless, given the powerful, individual nature of these claims, it is necessary to recognize the dangers each may pose by over-extending author’s rights.
Attribution Rights Illustrate the General Flaw in Reputation Rights 
To restate, attention and reputation play a large role in the networked world. Creative work, which normally falls under patent or copyright, commands attention and as such has a reputation component. One’s work becomes one’s brand or trademark. Those who use a work in a way the author does not like arguably harm the author’s reputation or brand. Although an author can obtain a trademark in her name, trademark does not fully cover the use of an author’s work without the name. As such, one sees various calls to protect reputation. Whether they are styled as moral rights, attribution, integrity, or publicity claims, all of these reputational claims create chaos, because they lack normative foundations and, insofar as they are styled as property claims, reduce to a demand for more author control. Further, even in cases where a theory tries to limit the problems of control, the reputation rationale behind much of these claims opens the door to broad claims of harm without a good countervailing balance. Although moral rights, integrity, and publicity claims are part of my larger project, given that attribution is a key way to understand the Netflix and Doctorow cases and seems benign as a simple call to provide someone with credit, the rest of this essay focuses on attribution to illustrate how reputational rights undermine the social production that Benkler lauds.
The Supreme Court’s decision in Dastar Corp. v. Twentieth Century Fox Film Corp.
 has garnered much attention
 and is important to this essay, as it reveals how one moves from copyright to trademark and attribution. In Dastar a President’s writings were at issue (though he wrote the material in question a few years prior to being elected President).
 A publisher, Doubleday, acquired the rights to the work.
 Doubleday then sold the television rights to a different corporate publisher, Twentieth Century Fox Film Corporation (Fox) which in turn used another corporate entity, Time, Inc., to create the series.
 Time then assigned its rights in the television series back to Fox. Doubleday renewed the copyright in the book; Fox, however, did not renew the copyright in the television series.
 After Fox’s copyright expired, another publisher, Dastar, produced its version of the series based on the work covered by the expired copyright. In short, the publisher sought a way to prevent others from publishing of a work once its copyright had expired. The Supreme Court denied that Dastar needed to attribute the work once it passed into the public domain.
 In a perhaps curious twist, after the decision, some legal academics have raised the cry that Dastar neglected the importance of a right of attribution and that such a right is necessary as a trademark or trademark-like interest.
 

Still, the arguments offered to support such a right vary. Even before Dastar, Professor Roberta Kwall has argued an attribution right is required.
 The important distinction for understanding the problems with attribution and reputation addressed in this essay comes from the way in which Kwall explains attribution interests. Kwall is not addressing a property interest. Her project argues that copyright and trademark law fail to address personality or other non-monetary interests with which an attribution interest is concerned and explicitly grounds the call for an attribution right in “the dignity and personality interests of the author, and the ability of the author to command her reputational due.”
 In addition, Kwall tries to cabin the right and explicitly states that such rights must be limited to the life of the author.
 Thus Kwall’s view offers a non-property way to understand reputational interests. That approach seems to present less of a problem regarding downstream creation for an author might only be able to claim the right to credit. Nonetheless, given that the view talks of integrity and reputation, one might envision a right that allowed an author to restrict use of creative works based solely on the idea that one’s reputation was harmed because of an affiliation with the new creator’s work. 
In other words, the level of control starts to make the right look like a property-based right. This problem of property rights and control is seen in attempts to ground attribution in trademark. For example, two recent calls for a right of attribution have looked to trademark law to explain the right as a way to fulfill the traditional explanation for trademark law: reducing consumer search costs and protecting the good will of the producer of the goods.
 One such call offers a limited trademark approach
 while the other offers an unlimited and dangerous trademark approach.
 

Under a limited trademark approach, attribution acts as an incentive because authors will gain more for their work as they increase their reputation and that will lead to greater economic gains.
 In addition, that approach argues that non-economic interests such as fame and a desire to control the quality of the body of work, even if that required destroying otherwise valuable creations but of inferior quality from the author’s view, are furthered by attribution as the creator will allow only the works she deems worthy to be offered to the public.
 Thus attribution seems to further incentives to create and respects a creator’s choice regarding what will bear her name. Furthermore, attribution may operate to reduce consumer confusion.
 

As such the author argues that trademark law should offer a limited right of attribution and only apply when attribution marks “meet three criteria: 1) they should be prominently placed (or deserve to be placed) on the exterior of the work; 2) they should be placed (or deserve to be placed) there with the hope of establishing goodwill and driving sales of the product; and 3) they should serve to designate creative authorship to readers who would care about this authorship.”
 This approach seeks to distance itself from the moral rights, persona approach to attribution and takes a utilitarian approach
 that “focus[es] on the manner in which authorial attribution practices benefit society, [so that] we can move beyond” the “zero-sum game in which authors and artists must find some foothold (ethical, legal, or rhetorical) by which to obtain entitlements from society that are currently lacking.”
 Nonetheless, the underlying logic of author control is present in this approach but as an economic claim.

Another commentator argues for an unlimited trademark approach to attribution that recognizes the creator’s choice in affixing her name to a work or choosing to use a pseudonym or perhaps creating under several different names.
 But that commentator explicitly denies the connection with the author per se. Instead, the idea is that authorship has a copyright component addressing the fact of the creation of the work (“where the question is who holds the rights to exploit the text, to what degree, and for how long”)
 and a trademark one, the branding choice regarding what name is affixed to the creation.
 Under this argument it is the trademark component that justifies attribution, as under this view the author is “dead” and secondary to the reader;
 the author is reduced to a non-being and is merely a mark affixed to a work so that the reader knows what she has chosen to read.
 

At this point one can see that attribution is important to authors. But one can also see that exactly what grounds such claims and the way they should operate is unclear. One possibility is a personality-based argument that draws on moral rights theory and is cabined by duration. Another possibility is a property, trademark-based approach that tries to draw on a utilitarian model to cabin the claims. Yet another approach attempts to fit attribution into trademark law and embraces an unlimited understanding of attribution. If one considers attribution as a subset of reputation, one can see that the confusion about attribution exemplifies a key problem in the reputation economy. New value and new interests exist but the law lacks a coherent way to understand and manage just one aspect of them let alone the other reputational interests being asserted. In short, as Rebecca Tushnet has observed there may be strong moral reasons support attribution, but because there are several perspectives about what the right is, the law may not be equipped to manage the right.
 In addition, in the social production model several people work together to create or wish to allow others to remix. Those practices raise large questions about to whom the attribution goes, the possible related integrity claims, and what remedies are proper, such that a coherent law-based solution for attribution is unattainable.
 As this essay argues, so too for reputation in general. 
The Problems with Recognizing New Rights to Protect Reputation
Reputational interests have growing and continued importance. Online communities argue about proper credit. Yale Law School has conferences about reputation. Dan Solove writes a book on the subject. Performers, artists, and athletes claim reputational interests are harmed. Articles about publicity, moral rights, and attribution proliferate. Something is happening here. This essay offers that the emerging world of individual creation and free sharing explains this focus on reputation. As one Netflix Prize competitor has stated, “The 20th century was about sorting out supply. [] The 21st is going to be about sorting out demand.”
 Reputation sorts demand. As such reputation’s value will increase. When that happens, people look to the law for ways to protect that value. Given that reputation is intangible and in these contexts flows from creation, intellectual property is a likely place to look for ways to understand and manage reputational interests. Yet, given how quickly the technology and practices around this world of social production evolve, offering new IP rights threatens social production’s dynamic nature. In short, new property rights would ossify and harm the system. Michael Heller’s work helps understand this point. 

Given that reputation has a clearer and increasing value, society may decide to extend property rights to protect that value. Yet as Heller observes, “[I]f we protect ownership too much, we reach gridlock.”
 This idea runs contrary to the standard model offered when examining a commons resource. Usually one looks to “ownership, competition, and markets—the guts of modern capitalism” to manage such resources.
 As Heller shows that system can also foster wasteful underuse, what he calls the tragedy of the anitcommons.
 Furthermore, regardless of whether one considers reputation to be a commons resource, the key insight here is that underuse can occur even with clear property rights because the content of those rights matters: “Gridlock arises when ownership rights and regulatory controls are too fragmented.”
 In such situations private ownership can reach a point where it “destroys rather than creates wealth.”
 As intellectual property law is a likely way to protect an intangible asset such as reputation, one can see that an unquestioned extension of property rights in reputation could lead to a problem of underuse. Indeed, Heller’s work on anti-commons and gridlock shows how copyright alone damages a dynamic creative system, because “The fear of copyright lawsuits casts a shadow far beyond what the law grants—or should grant.”


This situation, underuse and new strangling control, is what Benkler worries about when he speaks of the older copyright industry re-emerging and harming social production. As this essay argues, however, the same effect follows from giving protection to the individual and small creator in the form of reputational rights. Remember that both copyright and trademark interests are at stake in the networked world. Trademark and trademark-like approaches to reputation exacerbate the problem that Heller identifies in copyright. Understanding how copyright operates in contrast to trademark helps explain why.

Copyright can be understood as “a semicommons arrangement--a complex mix of private rights and commons.”
 The private side “enables rightsholders to appropriate some of the surplus generated by their investments in creation, development, and dissemination.”
 The commons side “promotes spillovers. Through a variety of leaks and limitations on the private rights granted, copyright law sustains common access to and use of resources needed to participate in a wide variety of intellectually productive activities.”
 Key aspects of copyright law such as “limited duration” so that work enters the public domain,
 its “limited scope” including the exclusion of ideas from copyright,
 and defenses such as fair use
 facilitate the semi-commons. But the picture is not perfect. 
For example, the contours of one’s ability to discern what is or is not fair use is not always clear in copyright.
 Indeed, the multiple ways that copyright facilitate semi-commons poses a problem because “Users may know that a particular work is copyrighted, but that knowledge gives them little sense of whether a particular use of the work is legal or not, because the idea-expression dichotomy, the filtration of facts and scenes-a-faire, the merger doctrine, and the fair use doctrine make it hard to tell whether a surprisingly wide range of uses are permissible.”
 With these points in mind, one can better understand Heller’s conclusion that “The fear of copyright lawsuits casts a shadow far beyond what the law grants—or should grant.”

Trademark and reputational claims such as attribution, integrity, and publicity present larger problems. Unlike copyright they do not foster the semi-commons as they lack “leaks and limitations on the private rights granted.”
 This lack poses a threat to the spillover use of ideas. For example trademark’s temporal restraint is thin as trademark rights persist as long as the mark is in use. As discussed above, attribution appears rudderless and unworkable. The right of publicity is a state doctrine with inconsistent rules regarding the length of its term.
 And some assert integrity claims well after death of author.
 

Furthermore, the reputational claims currently lack theoretical grounding that might offer limits. As one author has shown the right of publicity is incoherent and seems to reduce to the idea of a right of autonomous self-definition
 or more simply, control. That analysis may be accurate, yet it evades what the contours of such control should be and explicitly leaves issues such as the First Amendment and other conflicts for others to “resolve.”
 Attribution’s incoherence is seen in debates regarding whether it belongs under copyright or trademark to whether it is a separate right to what should shape the right in general. Integrity rights suffer from the same problems. This foundational incoherence and lack of temporal limits demonstrates that reputational rights threaten intellectual property’s balance precisely because of the way they can be used to expand and extend control. 

Put differently, by trying to stretch the law to fit these new issues, the law may protect author’s interests but at the high cost of harming society’s interests. Authors’ rights expand without any counterbalance for society’s interest. And from here Benkler’s world returns. 
Pitfalls and Possibilities to Manage Reputation in a Social Production World
When it comes to culture, Benkler wants to have an open cultural system where individual and folk creations come to exist alongside and possibly displace the large role the centralized, copyright industry model currently enjoys. The irony is that now that the power is shifting or has shifted from the copyright industry to individuals, individuals can easily ask for the same property rights or new ones as way to protect both the copyrighted work and the somewhat new value that travels with that work, namely the reputation value.

In a social production model, attribution and control over how a work is used can be enforced. The social production world thrives based on the network and easy transfer of information. For Benkler that sharing should be unencumbered. Yet, given reputation’s value and the belief in attribution—let alone other reputational rights—technology could provide a solution that looks like sharing but has new strings. In that world, one establishes a digital tracking system for the work. In a benign setting, someone who failed to attribute would be found and simply told to attribute the work. A more malignant possibility exists, however, and recent history shows it is more likely to occur. Because attribution is often understood as a trademark-based doctrine regarding source and association, attribution protection can be stretched to permit one to demand that someone remove material because it allegedly associated one with material one did not like. In short, the mere association harmed the reputation. A similar problem is seen in recent copyright history.
When faced with free distribution of copyrighted works, the copyright industry mounted a massive campaign against such sharing. Having seen how technology opened the door to its problem, the industry looked to technology to close it. The Digital Millennium Copyright Act allowed for digital rights management systems to be used as a way to stop downstream uses of copyrighted material. The technological possibilities offered to police attribution would likely present problems similar to the way DMCA harms the free flow of information and non-infringing use.
 In its worst form the tracking technology would be part of a world of perfect enforcement of intellectual property rights to the detriment of society’s interests in a more open information system.
 

In short, the rise of individual creation and social production leads to a world where reputation is a vital asset. One should expect and can already see instances where creators assert not copyright interests but trademark-like reputational interests regarding the use of their work. Ironically, the same thing that allows for these new modes of production and new sources of value presents the most dangerous way to protect them: technology. Once reputational interests come to the fore, especially in a digital context, policing and enforcing reputational rights requires a low-cost solution. A DMCA-like tracking system would allow one to provide full information about what rights traveled with a creation and what uses were permitted. In this world, one could establish a system where one made continual micropayments and obtained continual permissions to use a work.  Such a solution has a dark side. It leads to what to what Jonathan Zittrain has called a world of perfect enforcement. Relatively low transaction costs would lead to almost seamless licensing and control over access and use of a work. 
Yet continual licensing and negotiation, even if highly efficient, is not likely the best way to proceed. For one, it doesn’t map to what Benkler shows is a powerful way to understand creation. In addition, given that current fair use doctrine over-emphasizes the market aspect of fair use, a perfect or near–perfect enforcement system for reputational rights opens new questions regarding what fair use would be for those rights as well as for copyright.
Conclusion

Thus we are left with a conundrum. The new world of networked production is the foundation for highly entrepreneurial activities. As Benkler documents, the twentieth century model for information production is giving way to fascinating large group efforts. In addition it empowers individuals and small groups to engage in creation and take entrepreneurial steps to market and distribute those creations. Yet, rather than corporate entities recapturing the system which is the fear Benkler identifies, it appears that the very individuals who were part of overthrowing the old system are demanding old and new rights so they can capitalize on the value they create. This shift presents problems regarding the contours of the new, more powerful rights and how to enforce them. 
As a general matter, whenever a new value is identified, people will seek ways to exploit and protect that value. Asking the law to protect that value can lead to new dominance by one group so that a previously open, competitive, and dynamic system is captured by one group. The networked world has unleashed creative, entrepreneurial forces and turned reputation into a key currency in that world. As people seek to exploit and protect that value, they will understandably look to the law. Whether the law is the best way to manage a new source of value is questionable. One must understand the system within which the value operates and understand what happens if the law provides rights and recourse regarding that value. Without such analysis, the law can privilege one interest within the system to the detriment not only of others in the system but the system itself.

As such this essay has sought to identify a key factor in the social production systems: attention and how it leads to reputation. Given that technology and value shift rapidly in the networked world, using the law to recognize and entrench rights seems to be an error. That move could easily calcify what so far has proven to be a source of productive and evolving business models. In this context, enforcement mechanisms backed by law, although seeming to protect a previously disempowered group in the information production system, namely individuals and smaller creators, will likely only result in a shift in power from a concentrated copyright industry to a diffuse one. Furthermore the path to that result will require a technological solution with large consequences both for whether social production systems can continue as they do today and whether broader interests such as fair use and the free flow of information will be met. In short, society will be asked to and may have to find a way to protect value in the networked world. Nonetheless, society should be cautious before using the law in this context for such a move could easily destroy the very system it is asked to protect. 
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